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I. SUMMARY OF THE COMMISSION’S STATUTORY AUTHORITY

A. Legislative Background and Membership

The Texas Legislature created the Texas Forensic Science Commission 

(“Commission”) during the 79th Legislative Session by passing House Bill 1068 (the “Act”). 

The Act amended the Texas Code of Criminal Procedure to add Article 38.01, which 

describes the composition and authority of the Commission.1 During subsequent Legislative 

Sessions, the Legislature further amended the Code of Criminal Procedure to clarify and 

expand the Commission’s jurisdictional responsibilities and authority.2 

The Commission has nine members appointed by the Governor of Texas.3 Seven of the 

nine commissioners are scientists or medical doctors and two are attorneys (one prosecutor 

nominated by the Texas District and County Attorney’s Association, and one criminal 

defense attorney nominated by the Texas Criminal Defense Lawyer’s Association).4 The 

Commission’s Presiding Officer is Jeffrey Barnard, MD. Dr. Barnard is the director of the 

Southwestern Institute of Forensic Science and the Chief Medical Examiner of Dallas 

County, Texas.5 

B. Accreditation Jurisdiction

Texas law prohibits forensic analysis from being admitted in criminal cases if the 

entity conducting the analysis is not accredited by the Commission:6 

“…a forensic analysis of physical evidence under this article and expert testimony 
relating to the evidence are not admissible in a criminal action if, at the time of 

1 See Act of May 30, 2005, 79th Leg., R.S., ch. 1224, § 1, 2005. 
2 See e.g., Acts 2013, 83rd Leg., ch. 782 (S.B.1238), §§ 1 to 4, eff. June 14, 2013; Acts 2015, 84th Leg., ch. 
1276 (S.B.1287), §§ 1 to 7, eff. September 1, 2015, (except TEX. CODE CRIM. PROC. art. 38.01 § 4-a(b) 
which takes effect January 1, 2019). 
3 Id. at art. 38.01 § 3. 
4 Id. 
5 Id. at § 3(c). 
6 Until the 84th Legislative Session, the accreditation program was under the authority of the Department of 
Public Safety (“DPS”). 
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the analysis, the crime laboratory conducting the analysis was not accredited by 
the commission under Article 38.01.”7 

The term “forensic analysis” is defined as follows: 

“Forensic analysis” means a medical, chemical, toxicologic, ballistic, or other 
expert examination or test performed on physical evidence, including DNA 
evidence, for the purpose of determining the connection of the evidence to a 
criminal action, except that the term does not include the portion of an autopsy 
conducted by a medical examiner or other forensic pathologist who is a licensed 
physician.8 

The term “crime laboratory” is broadly defined, as follows: 

“Crime laboratory” includes a public or private laboratory or other entity that 
conducts a forensic analysis subject to this article.9 

Texas law exempts certain forensic disciplines from the accreditation requirement by 

statute or administrative rule.10 The complaint and related disclosures in this case involve 

toxicology, a forensic discipline subject to accreditation under Texas law. The Harris 

County Institute of Forensic Sciences (“HCIFS”), which is the laboratory that is the subject 

of this complaint and self-disclosure, is accredited by the ANSI-ASQ National Accreditation 

Board (“ANAB”) under the International Organization for Standardization (“ISO”) 

accreditation standard 17025. 

C. Investigative Jurisdiction

Texas law requires the Commission to “investigate, in a timely manner, any

allegation of professional negligence or professional misconduct that would substantially 

affect the integrity of the results of a forensic analysis conducted by an accredited 

laboratory, facility or entity.”11  The  Act  also  requires  the  Commission to : (1) implement 

a  reporting  system  through  which  accredited  laboratories, facilities or entities may report 

__________________________________________________ 

7 TEX. CODE CRIM. PROC. § 38.35(a)(4). 
8 Id. at 38.35 § (a)(4). 
9 Id. at § 38.35(d)(1). 
10 Id. at 38.01 § 4-d(c). 
11 TEX. CODE CRIM. PROC. art. 38.01 § 4(a)(2). 
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professional negligence or professional misconduct; and (2) require all laboratories, facilities 

or entities that conduct forensic analyses to report professional negligence or misconduct to 

the Commission.12 

II. INVESTIGATIVE PROCESS

A. Complaint and Disclosure Process

When the Commission receives a complaint or self-disclosure, the Complaint and 

Disclosure Screening Committee conducts an initial review of the document at a publicly 

noticed meeting. (See Policies and Procedures at 3.0). After discussing the complaint or 

disclosure, the Committee votes to recommend to the full Commission whether the issues 

presented in the complaint or disclosure merit any further action. Id. 

In this case, the Commission received the following: a complaint from the Harris 

County Criminal Lawyer's Association (“HCCLA”) (Exhibit A); a self-disclosure from the 

Harris County Institute of Forensic Sciences (Exhibit B); and a letter request from the Harris 

County District Attorney’s Office (“HCDAO”) seeking the Commission assistance with 

reviewing the issues raised in the HCCLA complaint and HCIFS self-disclosure (Exhibit 

C). 

On October 5, 2016 the Commission discussed the complaint at its publicly noticed 

quarterly meeting in Austin, Texas.  After deliberation, the Commission voted unanimously 

to create a 3-member investigative panel to review the disclosure pursuant to Section 

3.0(b)(2) of the Policies and Procedures.  Members voted to elected Dr. Sarah Kerrigan, 

Dr. Jasmine Drake and Mr. Mark Daniel as members of the panel, with Dr. Kerrigan serving 

as Chairperson. 

____________________________________________________________ 

12 Id. at § 3. 
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Once a panel is created, the Commission’s investigation includes: (1) document and data 

review; (2) interviews with members of the laboratory as necessary to assess the facts and issues 

raised; (3) collaboration with the laboratory’s accrediting body and any other relevant investigative 

agency; (4) requests for follow-up information where necessary; (5) hiring of subject matter experts 

where necessary; and (6) any other steps needed to meet the Commission’s statutory obligations. 

In the course of investigating this matter, Commission staff spoke the following 

individuals at HCIFS: Dr. Teresa Gray (Chief Toxicologist); Dr. Warren Samms (Director 

of Chemistry and Toxicology); Dr. Roger Kahn (Laboratory Director); and Ms. Michal 

Pierce (Quality Director). Commission staff also spoke with former HCIFS Laboratory 

Director Ashraf Mozayani. Staff attempted to speak with Dr. Fessessework Guale but 

received no response from Dr. Guale's attorney. The Commission has no authority to 

subpoena individuals or otherwise compel them to speak with staff or members. Staff 

consulted with the HCCLA and HCDAO at various points during the review process. Staff 

also reviewed extensive documents submitted by HCIFS and the HCCLA. 

B. Components of Commission Reports

Under Section 38.01 of the Texas Code of Criminal Procedure, a Commission 

investigation of an accredited crime laboratory and an accredited forensic discipline must 

include the preparation of a written report that “identifies and also describes the methods 

and procedures used to identify”: (A) the alleged negligence or misconduct; (B) whether the 

negligence or misconduct occurred; (C) any corrective action required of the laboratory, 

facility, or entity; (D) observations of the Commission regarding the integrity and reliability 

of the forensic analysis conducted; (E) best practices  identified  by the  Commission  during  
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the course of the investigation; and (F) other recommendations that are relevant, as determined by 

the Commission. TEX. CODE CRIM. PROC. § 38.01, Sec. 4(b)(1). 

In addition, the investigation may include one or more: (A) retrospective 

reexaminations of other forensic analyses conducted by the laboratory, facility, or entity that 

may involve the same kind of negligence or misconduct; and (B) follow-up evaluations of 

the laboratory, facility, or entity to review: (i) the implementation of any corrective action 

required ; or (ii) the conclusion of any retrospective reexamination 

under paragraph (A). Id. at Sec. 4(b)(2). 

C. Limitations on the Commission’s Authority

The Commission’s authority contains important statutory limitations. For example, 

no finding contained herein constitutes a comment upon the guilt or innocence of any 

individual. TEX. CODE CRIM. PROC. 38.01 at § 4(g); Policies and Procedures at § 4.0(d). In 

addition, the Commission’s written reports are not admissible in a civil or 

criminal action. (Id. at § 11; Id. at § 4.0(d).) 

The Commission also does not have the authority to issue fines or other 

administrative penalties against any individual or laboratory. The information it receives 

during the course of any investigation is dependent upon the willingness of the forensic 

laboratory or other entity under investigation and other concerned parties to submit relevant 

documents and respond to questions posed. The information gathered has not been 

subjected to the standards for admission of evidence in a courtroom. For example, during 

on-site and telephone interviews, no individual testified under oath, was limited by either the  
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Texas or Federal Rules of Evidence (e.g., against the admission of hearsay) or was subjected to 

formal cross-examination under the supervision of a judge. 

Moreover, documents obtained during the course of interviews have not been subject 

to any independent validation. For example, if the Commission receives an email from a 

laboratory or individual, and the email indicates it was sent on a given date at a given time, 

the Commission assumes this information is accurate and has not been altered. The 

Commission requests information from the laboratory and other concerned parties based on 

its understanding of the facts as presented in the complaint or self- disclosure and relies on 

the parties to provide supplemental information if they believe such information will shed 

light on the Commission’s review of a given complaint or self-disclosure. Because the 

Commission has no authority to subpoena documents, it relies on the parties’ willingness to 

cooperate with the investigation. 

III. SUMMARY OF COMPLAINT

On September 8, 2016, the HCCLA submitted a complaint to the Commission 

requesting investigation of the following (Exhibit A): 

1. Dr. Guale’s qualifications to be testifying as an expert witness;

2. Misrepresentations on Guale’s Statement of Qualifications regarding her
credentials;

3. Validity of Guale’s American Board of Forensic Toxicology (ABFT)
certification;

4. Guale’s “perjured testimony” in court;

5. Inconsistent testimony regarding headspace gas chromatography data;

6. “Junk science” testimony regarding retrograde extrapolation; and

7. HCIFS’ “failure to issue a CAR” for the misrepresentations and related
allegations.
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A. Analysis of Professional Negligence and Misconduct

Article 38.01 of the Texas Code of Criminal Procedures requires the Commission to 

describe whether professional negligence or misconduct occurred in this case. Neither 

“professional negligence” nor “professional misconduct” is defined in the statute. The 

Commission has defined both terms in its policies and procedures. (Policies and Procedures 

at 1.2.)13 

At its November 3, 2017 meeting, the Commission unanimously voted to issue a 

finding of professional negligence against Guale. The term “professional negligence” is 

defined in Section 1.2 of the Commission’s Policies and Procedures as follows: 

“Professional Negligence” means the actor, through a material act or omission, 
negligently failed to follow the standard of practice generally accepted at the time 
of the forensic analysis that an ordinary forensic professional or entity would have 
exercised, and the negligent act or omission would substantially affect the 
integrity of the results of a forensic analysis. An act or omission was negligent if 
the actor should have been but was not aware of an accepted standard of practice 
required for a forensic analysis. (Policies and Procedures at 1.2) 

B. Professional Negligence vs. Professional Misconduct

The Commission finds Guale was professionally negligent in failing to convey that 

her degree was a Master's degree in Physiological Sciences with coursework in Toxicology, 

as opposed to a Master's degree in Toxicology. In addition, the Commission finds Guale was 

professionally negligent in providing confusing and inconsistent explanations of technical 

and scientific concepts during testimony, especially with respect to retrograde 

extrapolation (See Exhibits E-F). Because the Commission was unable to speak with Guale, 

and the only public statements available are media interviews, it was not possible for the 

Commission   to   assess   Guale's   intent   sufficient   to   issue   a  finding  of  professional 

13 The Commission's policies and procedures have been developed into administrative rules and will 
ultimately be published in 37 TEX. ADMIN. CODE §15. 
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misconduct HCIFS concluded that Guale did not appreciate the consequences of her 

inaccurate testimony for the laboratory or the criminal justice system. 

The term "professional misconduct" is defined in the Commission's policies and 

procedures as follows: 

“Professional Misconduct” means the actor, through a material act or omission, 
deliberately failed to follow the standard of practice generally accepted at the time 
of the forensic analysis that an ordinary forensic professional or entity would have 
exercised, and the deliberate act or omission would substantially affect the 
integrity of the results of a forensic analysis. An act or omission was deliberate if 
the actor was aware of and consciously disregarded an accepted standard of 
practice required for a forensic analysis. (Policies and Procedures at 1.2) 

This definition requires the Commission to establish a deliberate (i.e., intentional) act 

or omission, which the Commission was unable to do given the fact that Guale resigned 

from the laboratory in September 2016, before the complaint and laboratory self-disclosure 

were filed. 

C. Dr. Guale's Qualifications and Misstatements on SOQ

At the time this complaint was filed, Guale was the Toxicology Analytical 

Operations Manager for HCIFS.   During the criminal trial of a case for which Guale was a 

State's expert, Guale had difficulty explaining her qualifications. This resulted in a Harris 

County Assistant District Attorney ("ADA") expressing concern to HCIFS management. 

When management reviewed the testimony with the ADA, they discovered Guale misstated 

the title of her Master of Science degree. She stated she had a Master’s Degree in 

Toxicology from Oklahoma State University when in fact she had a Master's Degree in 

Physiological Sciences with coursework in toxicology.14 

________________________________ 
14 The laboratory is unable to verify whether Guale’s diploma was submitted when she was hired or at a 
later point during her employment. 
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The degree listed on Guale’s transcript and diploma (Master's in Physiological Sciences) did 

not match what was written on her job application, CV, or SOQ (Master's in Toxicology). Assuming 

Guale submitted her diploma when she was hired, it was not effectively compared to her application 

form, CV or SOQ. 

Testimony by Toxicology staff, particularly managers, were historically evaluated 

primarily by attorneys, not laboratory staff with technical expertise. Earlier monitoring 

may have caught the misrepresentation on the stand but only if the monitor was aware of 

Guale’s degree as stated in her diploma. The lab concluded Guale’s misstatement on the 

stand constituted violations of two applicable codes of ethics: 

• The ASCLD/LAB Guiding Principles of Professional Responsibility for
Crime Laboratories and Forensic Sciences requires that a forensic expert
“accurately represent his/her education, training, experience, and area of
expertise.”

• The American Board of Forensic Toxicology expects all certificate
holders to follow the ABFT Code of Ethics, among which is the
requirement to “Perform all professional activities in Forensic Toxicology
with honesty and integrity, and refrain from any knowing
misrepresentation of their professional qualifications, knowledge and
competence, evidence and results of examinations, or other material
facts.”

At the Commission's November quarterly meeting, laboratory management noted 

that at the time Guale was hired it was not common practice to compare the degree listed on 

an applicant's diploma with the degree listed on the submitted application and CV. The 

laboratory has since changed its process for credential review as discussed below. 

During the root cause analysis and corrective action process, HCIFS noted that 

Guale met the criteria for her initial and ultimate job descriptions and was qualified to 
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perform her required duties with the Master's degree in Physiological Sciences. There 

was no need for her to misrepresent credentials to gain employment or a promotion. 

D. Validity of ABFT Certification

HCIFS contacted the American Board of Forensic Toxicology ("ABFT") to disclose 

the issues set forth herein because ABFT is an accrediting body for HCIFS. HCIFS 

management also reviewed the certification qualification rules and determined that Guale's 

certification status would not have been impacted had she accurately represented her degree 

as a Master’s in Physiological Sciences as opposed to a Master’s in Toxicology. 

E. Guale's "Perjured Testimony" re: Qualifications

The Commission does not have jurisdictional authority to assess whether Dr. Guale 

perjured herself during testimony. The HCDAO is responsible for investigating allegations 

of criminal activity. The Commission's understanding in speaking with the HCDAO is that 

the matter was brought before a grand jury but it returned a no bill. 

F. Substantive Concerns re: Scientific Testimony

HCIFS performed two reviews of all Guale trial transcripts provided by the Harris 

County DA’s office. The first review was performed in May 2017 and the second in July 

2017. A total of 32 transcripts were reviewed. The transcripts were reviewed for the purpose 

of flagging substantive technical issues in testimony. 

One of the technical areas of greatest concern in Guale's testimony was retrograde 

extrapolation.15 Mata vs. State of Texas holds an expert witness  to  a  high  standard  when  

15 HCCLA also complained about inconsistent testimony regarding headspace gas chromatography data. 
After reviewing the transcript excerpts and speaking with the laboratory, the panel concluded these 
concerns had reasonable explanations while the other substantive issues discussed herein did not. 
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testifying to retrograde extrapolation. 16 The Commission concurs with HCIFS' observation 

that Guale’s testimony was at times unclear, contradictory or without sufficient explanation, 

problems that Mata cautions against. The Commission also concurs with HCIFS' statement 

that "ascertaining whether Dr. Guale possessed sufficient knowledge of forensic toxicology 

principles and their proper application to testimony was difficult from the reviewed 

transcripts because her testimony lacked detail and clarifying explanations." 

Guale’s responses clearly demonstrated that she relied on the BACTracker software 

for extrapolation-related calculations, and she was unable to convince the court that she 

appropriately understood the underlying ethanol pharmacokinetics upon which the software 

is based. This demonstrates the danger of relying too heavily on software programs, as such 

reliance can obscure an in-depth understanding of key foundational concepts. 

During second transcript review in July 2017, HCIFS again observed that Guale 

provided unclear and contradictory testimony regarding extrapolation and absorptive state. 

For example, in Lengua and Sechrist, she described the time of first and last drink as the 

“most important” or “most crucial” variables for extrapolation, but in Arnold, Lengua, 

Ronald Rodriguez and Ulloa, she said such information was not necessary. 

In at least five cases reviewed (Cisneros, Lenguea, K. Nguyen, Richardson, and 

Ronald Rodriguez), Guale provided extrapolation testimony without having any information 

about the drinking history. In various transcripts, she voluntarily testified to or agreed with 

an  attorney’s  representation  of  inaccurate  information.  Again,  it is difficult to determine 

16 Mata v. State, 13 S.W.3d 1 (Tex. App.-San Antonio 1999), rev'd, 46 S.W.3d 902 (Tex. Crim. App. 
2001). 
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whether these are attributable to her imprecise communication or an actual lack of 

knowledge in the subject area. In Johnson-Cervera and Ronald Rodriguez, she testified 

that side effects for alprazolam and tramadol, respectively, are present only when the drug 

is not used as prescribed. This is another example of inappropriate testimony regarding 

key concepts in toxicology. 

In sum, the concerns raised by the HCCLA regarding retrograde extrapolation 

testimony and related concepts were substantiated by the review of Guale's transcripts. Due 

to the unreliable nature of Guale's testimony regarding key scientific concepts, any case in 

which she provided testimony should be reviewed by the HCDAO and defense 

representatives to assess the materiality of the testimony to the case outcome and determine 

whether any legal relief is appropriate. This is especially critical for those cases in which 

the resulting BAC was on the border of the statutorily defined legal limit. 

G. HCIFS' Alleged Failure to Take Corrective Action

HCIFS has taken extensive corrective action including thorough root cause mapping 

(See Exhibit D). Additionally, the laboratory has a new laboratory director and new Chief 

Toxicologist. The following are preventative changes that were implemented after the 

problems with Guale's testimony were discovered: 

• Lab policy was changed to require supporting records to be submitted with every
SOQ and CV revision.

• Management re-emphasized existing IFS testimony monitoring policy to stress
the importance of managers receiving direct testimony observation by IFS
personnel.

• Management initiated further ethics discussions with the staff to ensure all
understood the severity and ramifications of misrepresenting credentials.

• All SOQs and CVs have been updated with supporting records.
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• All toxicology analysts who testify were individually assessed by new  Chief
Toxicologist to ensure competency.

• Management implemented more rigorous courtroom testimony training.

Though the corrective action and supporting documentation may not have yet been

disclosed to the complainant at the time this complaint was filed, the Commission finds the 

laboratory has since performed a thorough assessment of the relevant transcripts and taken 

appropriate corrective action to protect against recurrence of the issues identified herein. 

IV. CLOSING OBSERVATIONS/RECOMMENDATIONS

Though current HCIFS laboratory management was not responsible for the failure of 

HCIFS to vet Guale's qualifications, there was insufficient attention to detail during the 

candidate vetting process which could have prevented the problems described herein. It also 

demonstrates the critical importance of rigorous testimony training and monitoring by 

experts who are qualified to evaluate not only courtroom demeanor, but also the 

appropriateness and validity of the scientific concepts expressed. Testimony evaluation by 

legal representatives is simply insufficient to flag the types of substantive technical concerns 

described in this report. The risk of leaving testimony monitoring to attorneys must be 

appreciated not only by HCIFS as a result of this complaint and self-disclosure, but also by 

all other Texas laboratories whose staff testify in Texas criminal courts. 



EXHIBIT A











EXHIBIT 1





EXHIBIT 2
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1861 Old Spanish Trail, Houston, Texas 77054  |  (832) 927-5000  |  (832) 927-2869 (F)  |  ifs.harriscountytx.gov 

 
Texas Forensic Science Commission Complaint #16.48 and Disclosure #16.02 

 
DESRCIPTION OF RESPONSIVE ATTACHMENTS 

 
 
1)  Attachment 1: The 2006 employment application of Fessessework Guale. 
 
Information regarding the evaluation of her original application by current personnel is included in 
section 3. 
 
2) Attachments 2a-2b: The SOP for testimony monitoring and the standard form used to 
evaluate staff testimony. 
 
3) Attachments 3a-3d: Previous court testimony evaluations from 2009-2015; a signed 
performance improvement plan for Fessessework Guale in 2016; a root cause analysis of the 
reason for the credential misstatement; and the corrective action report. 
 
4) Attachments 4a-4q: Curriculum vitae and Statement of Qualifications before the identified 
nonconformance; corrected curriculum vitae and Statement of Qualifications following the 
identified nonconformance; MS transcript and MS degree; DVM degree; several court testimony 
transcripts reviewed by current personnel during the laboratory’s internal investigation. 
 
Information regarding the laboratory’s review is included in section 3. 
 
5) The laboratory’s investigation of the credentialing issue encompassed issues brought up 
in the allegations made by the Harris County Criminal Lawyers Association, as evident by the 
corrective action and performance improvement plan issued in August 2016. Therefore, there are 
no additional investigative records to provide. It should be noted that the IFS Quality Assurance 
Manager consistently reaches out to both the prosecution and defense counsel after employees 
testify to obtain evaluations from them. To date, nobody from Mr. Flood’s office has returned an 
evaluation. Therefore, the complaint sent directly to the Commission was the first HCIFS heard 
of their concerns. Attachments 5a-5b are two examples of communication sent requesting 
feedback for Fessessework Guale’s testimony.    
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1.0 Purpose 

 

1.1 This document describes the procedure used to monitor the court testimony of 

testifying personnel. 

1.2 This procedure details the responsibilities of testifying personnel in regards to 

their court testimony.  

 

2.0 Scope 

 

2.1 This procedure applies to all testifying personnel of the laboratory  

 

3.0 Definitions and Abbreviations   

 

3.1 Not Applicable 

 

4.0 Materials 

 

4.1 Not Applicable 

 

5.0 Procedure 

 

5.1 The testimony of all testifying personnel will be monitored at least once each 

calendar year in which they testify. The testimony monitoring will be performed 

as follows: 

 

5.1.1 As soon as an analyst is notified that their testimony is required, the 

analyst will notify the Quality Manager by email, copying his/her 

supervisor.  

A. The email will include at a minimum the HCIFS case number, 

courtroom number, ADA name, and the approximate time he/she is 

expected at court. If the court case number is known, that should be 

included in the email as well. 

 

5.1.2 The Quality Manager or designee will request a laboratory 

manager/supervisor, a Quality Management staff member, or an officer of 

the court to monitor the testimony. 

5.1.3 A testimony evaluation form (QAF08.006) will be provided to the 

evaluator. 

5.1.4 The testimony evaluator will complete the form and return it back to the 

Quality Manager. 

5.1.5 Managers will review the evaluation form with the testifying analyst.  The 

manager and analyst will document the feedback by signing the evaluation 

form. 

5.1.6 The testimony evaluation form will then be forwarded back to the Quality 
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Manager or Quality Director for review. 

5.1.7 The testimony evaluation forms are uploaded into Q-Pulse once 

completed. 

 

5.2 Court testimony evaluation may be accomplished through telephonic solicitation 

or by direct observation. 

 

5.3 Corrective action shall be taken if the evaluation is less than “Acceptable”.  

5.3.1 Corrective action may be in the form of counseling, additional training, 

and/or retaking Moot Court. 

 

5.4 Testifying personnel shall abide by the rules of the court as applicable, and 

testimony shall be presented in a professional and technically competent manner. 

 

5.5 Testifying personnel or expert witnesses are responsible for the following: 

 

5.5.1 Complying with a subpoena or attorney directive regarding the place and 

time of the appearance. The analyst is responsible for preparing for his or 

her testimony for consulting as necessary with the attorney, and for the 

preparation of all necessary notes. 

 

5.5.2 Dealing with scheduling conflicts. 

If a schedule or other conflict exists which will potentially prevent the 

analyst from appearing in court as requested, it is the responsibility of the 

analyst to notify the submitting agency or the subpoenaing party as soon 

as possible. 

 

5.5.3 Dealing with testimony conflicts.  

If the analyst has been asked to provide testimony on a subject with which 

he or she is not familiar with, he or she must notify the Section 

Manager/Director or Crime Laboratory Director and the submitting 

agency. 

 

5.5.4 Maintaining technical competency in their area of expertise. 

If the analyst feels that he or she is deficient in the knowledge needed to 

provide accurate testimony, the analyst is responsible to inform the 

Section Manager/Director of the deficiency.  The Section 

Manager/Director shall take appropriate remedial actions as soon as 

possible. 

 

5.5.5 Maintaining professional demeanor at all times. 

Business attire is required. 

 

5.5.6 Being technically prepared for testimony. 
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The analyst must be familiar with his /her laboratory notes, the final report 

provided to the submitting agency and related articles or technical 

information prior to the testimony.  The analyst shall be able to answer 

questions that are reasonably anticipated without fumbling through papers.  

The testimony should be previously discussed with the attorney to prepare 

the expert for the line of questioning anticipated. 

 

5.5.7 Being organized. 

All paperwork shall be organized and properly labeled. 

 

5.5.8 Providing fair and impartial testimony. 

Testimony must be presented in a manner that is accurately interpreted 

and properly weighted.  Testimony shall be geared toward the layperson.  

When necessary, technical terms shall be defined.  If asked to provide a 

Yes or No answer where either answer would be inappropriate or 

misleading, the witness should indicate to the attorney that the question 

cannot be answered with a simple Yes or No answer. 

 

5.5.9 Discussing only topics presented. 

The witness is not allowed to volunteer information about evidence that 

has not been presented or about topics not discussed. 

 

5.5.10 Following ethical conduct. 

When testifying, the Crime laboratory staff shall use those sections of the 

Code of Ethics dealing with courtroom testimony.  

 

5.5.11 Rendering a complete opinion. 

When rendering an opinion, it is the responsibility of the analyst to give a 

complete opinion. 

 

6.0 Data Analysis / Interpretation/ Documentation 

 

6.1 Not Applicable 

 

7.0 Acceptance Criteria  

 

7.1 Not Applicable 

 

8.0 References 

 

8.1 International Standards ISO/IEC 17025: 2005 General requirements for the 

competence of testing and calibration laboratories, 2nd edition, International 

Standards Organization (ISO)/International Electrotechnical Commission (IEC), 

2005. 
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8.2 ASCLD/LAB International, Supplemental requirements for the accreditation of 

forensic testing laboratories, 2011 Edition, Ver. 1.1 T.  

 

 

 

 

 

 

9.0 Revision History  

 

Revision Description of Change 

Reviewed 

By   Date 

0 Excerpt from 2007 Quality Assurance Manual, Section 4.0 TC 0508 

1 Reformatting TC/MNV 0708 

2 Added 5.1 and  updated 5.2 and 5.3 C. Young 0609 

3 Document Changed To Reflect New Name AS 04/16/10 

4 Updated section 8.2 to new edition TC 1211 

5 Updated header MLP 0813 

6 Edited section 5.1 MLP 0414 
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1.0 Purpose 

 

1.1 This document describes the procedure used to monitor the court testimony of 

testifying personnel. 

1.2 This procedure details the responsibilities of testifying personnel in regards to 

their court testimony.  

 

2.0 Scope 

 

2.1 This procedure applies to all testifying personnel of the laboratory  

 

3.0 Definitions and Abbreviations   

 

3.1 Not Applicable 

 

4.0 Materials 

 

4.1 Not Applicable 

 

5.0 Procedure 

 

5.1 The testimony of all testifying personnel will be monitored at least once each 

calendar year in which they testify. The testimony monitoring will be performed 

as follows: 

 

5.1.1 As soon as an analyst is notified that their testimony is required, the 

analyst will notify the Quality Manager by email, copying his/her 

supervisor.  

A. The email will include at a minimum the HCIFS case number, 

courtroom number, ADA name, and the approximate time he/she is 

expected at court. If the court case number is known, that should be 

included in the email as well. 

 

5.1.2 The Quality Manager or designee will request a laboratory 

manager/supervisor, a Quality Management staff member, or an officer of 

the court to monitor the testimony. 

5.1.3 A testimony evaluation form (QAF08.006) will be provided to the 

evaluator. 

5.1.4 The testimony evaluator will complete the form and return it back to the 

Quality Manager. 

5.1.5 Managers will review the evaluation form with the testifying analyst.  The 

manager and analyst will document the feedback by signing the evaluation 

form. 

5.1.6 The testimony evaluation form will then be forwarded back to the Quality 
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Manager or Quality Director for review. 

5.1.7 The testimony evaluation forms are uploaded into Q-Pulse once 

completed. 

 

5.2 Court testimony evaluation may be accomplished through telephonic solicitation 

or by direct observation. 

 

5.3 Corrective action shall be taken if the evaluation is less than “Acceptable”.  

5.3.1 Corrective action may be in the form of counseling, additional training, 

and/or retaking Moot Court. 

 

5.4 Testifying personnel shall abide by the rules of the court as applicable, and 

testimony shall be presented in a professional and technically competent manner. 

 

5.5 Testifying personnel or expert witnesses are responsible for the following: 

 

5.5.1 Complying with a subpoena or attorney directive regarding the place and 

time of the appearance. The analyst is responsible for preparing for his or 

her testimony for consulting as necessary with the attorney, and for the 

preparation of all necessary notes. 

 

5.5.2 Dealing with scheduling conflicts. 

If a schedule or other conflict exists which will potentially prevent the 

analyst from appearing in court as requested, it is the responsibility of the 

analyst to notify the submitting agency or the subpoenaing party as soon 

as possible. 

 

5.5.3 Dealing with testimony conflicts.  

If the analyst has been asked to provide testimony on a subject with which 

he or she is not familiar with, he or she must notify the Section 

Manager/Director or Crime Laboratory Director and the submitting 

agency. 

 

5.5.4 Maintaining technical competency in their area of expertise. 

If the analyst feels that he or she is deficient in the knowledge needed to 

provide accurate testimony, the analyst is responsible to inform the 

Section Manager/Director of the deficiency.  The Section 

Manager/Director shall take appropriate remedial actions as soon as 

possible. 

 

5.5.5 Maintaining professional demeanor at all times. 

Business attire is required. 

 

5.5.6 Being technically prepared for testimony. 
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The analyst must be familiar with his /her laboratory notes, the final report 

provided to the submitting agency and related articles or technical 

information prior to the testimony.  The analyst shall be able to answer 

questions that are reasonably anticipated without fumbling through papers.  

The testimony should be previously discussed with the attorney to prepare 

the expert for the line of questioning anticipated. 

 

5.5.7 Being organized. 

All paperwork shall be organized and properly labeled. 

 

5.5.8 Providing fair and impartial testimony. 

Testimony must be presented in a manner that is accurately interpreted 

and properly weighted.  Testimony shall be geared toward the layperson.  

When necessary, technical terms shall be defined.  If asked to provide a 

Yes or No answer where either answer would be inappropriate or 

misleading, the witness should indicate to the attorney that the question 

cannot be answered with a simple Yes or No answer. 

 

5.5.9 Discussing only topics presented. 

The witness is not allowed to volunteer information about evidence that 

has not been presented or about topics not discussed. 

 

5.5.10 Following ethical conduct. 

When testifying, the Crime laboratory staff shall use those sections of the 

Code of Ethics dealing with courtroom testimony.  

 

5.5.11 Rendering a complete opinion. 

When rendering an opinion, it is the responsibility of the analyst to give a 

complete opinion. 

 

6.0 Data Analysis / Interpretation/ Documentation 

 

6.1 Not Applicable 

 

7.0 Acceptance Criteria  

 

7.1 Not Applicable 

 

8.0 References 

 

8.1 International Standards ISO/IEC 17025: 2005 General requirements for the 

competence of testing and calibration laboratories, 2nd edition, International 

Standards Organization (ISO)/International Electrotechnical Commission (IEC), 

2005. 
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8.2 ASCLD/LAB International, Supplemental requirements for the accreditation of 

forensic testing laboratories, 2011 Edition, Ver. 1.1 T.  
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TOX.16.03 Root Cause Analysis   
 

Define Event:  

In late August 2016 it was discovered the Analytical Operations Manager (AOM) was misstating the title of her Master of Science 
degree during court testimony. 
 

RCA Team- Quality Director, Quality Manager, QA/QC Project Coordinators, Director of Toxicology and Chemistry, and Chief 

Toxicologist.  

Triggers- Unclear testimony regarding the nature of her degrees led to management review of provided documentation and past 

court transcripts, as well as direct observation of testimony. 

 

Find Possible Causes:  

 

 

See summary that overlaps Defining Event & Finding Potential Causes for CAR. 
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Find the Root Cause:                                            

 

Records/Documents 

Were all the records containing her credentials consistent with each other? 

 NO. The major stated on her transcript and diploma did not match what was written on her job application, CV, or SOQ. 

 

Did she try to hide her true major by withholding documents?  

 NO. The diploma was in her Q-Pulse People file. If she submitted her diploma, she was not hiding her true major.  

  

Did she misrepresent credentials in order to qualify for her position? 

 NO. She met the criteria of her initial and ultimate job description and was qualified to perform her required duties. There was 

no need for her to misrepresent credentials in order to gain employment or a promotion. 

 

Methods/Processes 

Were her credentials verified at the time of hiring? 

 UNKNOWN. The application process did not require official transcripts to be submitted by applicants in 2006.(A)   Interviews 

varied; it was at the discretion of the hiring manager to verify credentials. Her hiring manager is no longer employed by the office. 

 

Were her CV and SOQ checked for accuracy? 

 NO. Staff CVs are currently not checked. SOQs were often reviewed for format and consistency with duties by QA personnel; 

however, up until this point they were normally not checked against diplomas or transcripts.(B) A misstated degree would not have 

been caught unless someone compared the SOQ against the diploma or transcript. 

 

Was there a lack of court monitoring and evaluation? 

 MAYBE. Toxicology staff, particularly managers, were historically evaluated by attorneys or other court parties, not crime lab 

personnel.(C)  Earlier monitoring would have caught the misrepresentation on the stand only if the manager was aware of her 

degree as stated in her diploma. 

  

Leadership Issues 

Were opportunities missed early on to verify her credentials or monitor her court testimony? 

UNKNOWN. Again, it is unclear if her hiring manager verified her credentials or observed her testify in court. If her hiring manager 

was aware of the discrepancy between her application and SOQ and did not take action, then it is likely the hiring manager would 

not have acted if she heard her misstate her credentials on the stand.  
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Did the agency fail to provide testimony training? 

NO. Accreditation mandates training for staff in forensic science and criminal and civil law procedure. The AOM attended general 

forensic science knowledge and general court testimony training sessions throughout her career at IFS. Although the AOM had 

participated in a mock trial during her first year of employment, she did not complete a mock trial when the scope of her testimony 

changed. It remains unknown if a mock trial would have led to the issue being caught sooner. 

 

Did the agency fail to provide ethics training? 

 NO. Accreditation mandates ethics. training for laboratory personnel. The AOM had attended multiple ethics training sessions 

throughout her career at IFS. 

 

Human Factors 

Did she confuse the concepts of course concentration and major? 

NO. Neither the educational institution nor her transcript provided evidence that her program offered a toxicology concentration 

or toxicology emphasis. Nevertheless, the AOM felt strongly that her toxicology courses and toxicology research meant that her 

degree was “in toxicology.” 

 

Was there pressure from staff or agency management to possess a higher degree in “toxicology”? 

NO. The AOM possessed multiple post-graduate degrees.   She was in a director-level position despite the fact that none of them 

contained the word “toxicology.” 

 

Was the misrepresentation of her credentials done so maliciously? 

NO. The AOM did not have a history of falsifying results or records. She was not known to intentionally misrepresent facts. 

 

Did the AOM wish to curtail the process of being qualified as an expert in toxicology? 

YES. She was uncomfortable with the adversarial nature of the courtroom. When attorneys qualify an expert witness for the jury, 

a series of questions are asked about the witness’s education, training, and experience. The more relevant one’s education, training, 

and experience is to their field of expertise, the faster the attorney can qualify the witness. Irrelevant degrees may prompt 

additional questions from an attorney. 

 

Did she understand the consequences her actions would have on the cases and her career?  

NO. The AOM considered the conflation of her true degree as innocuous, and that others would find it innocuous, as well. The 

associated consequences, up to and including perjury, were not on her radar, and therefore, they were not a deterrent. Even when 

confronted with her wrongdoing, she did not fully appreciate the consequences her actions had within the criminal justice system.  

 

 

See summary for solutions and action (Corrective Action & Preventative Action) 
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Preventative changes that were already implemented after the AOM was hired: 

(A) Currently, lab policy mandates official transcripts and/or diplomas to be checked before hiring. 

Preventative changes that were implemented after the incident: 

(B) Lab policy has been changed to require records to be submitted with every SOQ and CV revision. 

(C) Re-emphasized existing IFS testimony monitoring policy to stress the importance of managers receiving direct testimony 

observation by IFS personnel. 

 

Measure and Assess:  

1) Further ethics discussions with the staff showed all understood the severity and ramifications of misrepresenting 

credentials. 

2) SOQ reviews showed the need to request supporting records from current staff.  All SOQs and CVs have been updated with 

supporting records. 

3) Closed RCA October 21, 2016 
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Corrective and Preventive Actions Report

Details

Crime Laboratory Services\ToxicologyLevel ISamms, Warren

Raised Against (Department or 
Supplier)

SeverityRaised By Person

Crime Laboratory\Forensic 
Toxicology

Target DateStandardSource

8/26/2016Gray, TeresaClosedTOX16.03
Raised DateOwnerStatusNumber

Define Problem

The Toxicology Analytical Operations Manager (AOM) had difficulty explaining her qualifications on the witness stand during a  
routine line of questioning resulting in an Assistant District Attorney (ADA) expressing concern over her testimony 
performance. While reviewing the court testimony with the ADA afterward, it was discovered the AOM was misstating the title  
of her Master of Science degree.The AOM’s behavior on the stand appeared to deviate from two established codes of ethics:-
The ASCLD/LAB Guiding Principles of Professional Responsibility for Crime Laboratories and Forensic Sciences requires that  
a forensic expert “accurately represent their education, training, experience, and area of expertise.” -The American Board of  
Forensic Toxicology expects all certificate holders to follow the ABFT Code of Ethics, among which is the requirement to  
“Perform all professional activities in Forensic Toxicology with honesty and integrity, and refrain from any knowing  
misrepresentation of their professional qualifications, knowledge and competence, evidence and results of examinations, or  
other material facts.”

Details

Pierce, Michal9/8/2016Pierce, Michal
Closed ByClosed DateOwnerTarget Date

Investigate-Root Cause Analysis

The Assistant District Attorney was interviewed about the expert witness testimony, as a testimony transcript (which was  
requested) was not immediately available. Specifically, the employee stated on the stand that she did not receive education or  
training regarding the effects of alcohol on humans.  The employee was then counselled about the feedback obtained, and  
stated that she interpreted the question as being only within the confines of her formal education, not any subsequent work  
experience, training, or continuing education. The Chief Toxicologist accompanied the employee to her next court appearances  
in order to directly observe her testify. Several deficiencies were noted by the Chief Toxicologist. A subsequent review of her  
credentials revealed that her Master of Science degree was not in “Toxicology”, as stated in past court transcripts; rather, it  
was in “Physiological Science”. Furthermore, she stated her degree was in Toxicology on her SOQ, curriculum vitae, and  
employment application.  When the employee was asked about the apparent discrepancy in her testimony about credentials,  
she stated that she always considered her degree to be “in Toxicology” due to the nature of her coursework and research,  
despite the fact that her degree and transcript stated otherwise.  Accordingly, the root cause was determined to be that the  
employee felt that the term “Toxicology” better described her course of study, and did not believe that she was misrepresenting  
her credentials. Further, she failed to recognize the ramifications this discrepancy would have on her professional integrity and  
within the criminal justice system.

Details

Pierce, Michal9/29/2016Gray, Teresa
Closed ByClosed DateOwnerTarget Date
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Determine Action

Re-train the employee to communicate her credentials and professional opinions in the most clear and accurate manner  
possible while on the witness stand.

Details

Gray, Teresa9/29/2016Gray, Teresa
Closed ByClosed DateOwnerTarget Date

Corrective Action

-A performance improvement plan (attached) was developed to re-train the employee in expert testimony, with an emphasis in  
clarity of communication.-The discovery about the misstated degree was disclosed to the Harris County District Attorney’s  
Office. A list of potentially affected cases was generated and submitted to the attorneys.-All three accreditation bodies were  
notified of the nonconformance.

Details

Gray, Teresa10/10/2016Gray, Teresa
Closed ByClosed DateOwnerTarget Date

Actions
Number Owner Target Date Completed Date
Details Response

Employee resigned on 9/21/16, before completing the P.I.P.Performance Improvement Plan was developed, presented, 
and signed by the employee on 8/30/16.

10/10/201611/30/2016Gray, Teresa1

The HCDAO issued a notice to the defense bar that same 
day.

The Crime Laboratory Director and Quality Director met with 
the Belinda Hill, Allison Baimbridge, Terrence Wyndham, 
and Inger Chandler from the HCDAO on 9/6/16 to discuss 
the discrepancies noted in the employee's testimony.

9/6/20169/6/2016Pierce, Michal2

All acknowledged receipt of the disclosure.The Texas Forensic Science Commission, ASCLD/LAB, and 
ABFT were notified of the nonconformance via 
email/electronic submission.

9/9/20169/9/2016Pierce, Michal3

Preventive Action

-All SOQs and curricula vitae of crime laboratory employees will be reviewed for consistency with their submitted diplomas and  
academic transcripts.  Supporting documentation for claims will be requested, if not already on file with HCIFS.-Honesty about  
education and qualification in area of expertise is being reiterated in ethics training sessions.-Court transcripts were reviewed  
by management and incidents of note will be incorporated into future testimony training sessions.

Details

Pierce, Michal10/11/2016Pierce, Michal
Closed ByClosed DateOwnerTarget Date

Rev/App By: Manager/Director

I acknowledge I have reviewed this summary and approve.
Details

Samms, Warren10/12/2016Samms, Warren9/29/2016
Closed ByClosed DateOwnerTarget Date

Rev/App By: Crime Lab Director

I acknowledge I have reviewed this summary and approve.
Details

Kahn, Roger10/17/2016Kahn, Roger10/10/2016
Closed ByClosed DateOwnerTarget Date
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Rev/App By: Quality Mgr

I acknowledge I have reviewed this summary and approve.
Details

Young, Cynthia10/17/2016Young, Cynthia10/11/2016
Closed ByClosed DateOwnerTarget Date

Closure by Quality Director

Employee submitted a letter of resignation the week of September 19th, before completing the performance improvement plan.  
Ethics and testimony training for the rest of staff will continue as planned.

Details

Pierce, Michal10/21/2016Pierce, Michal
Closed ByClosed DateOwnerTarget Date
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Curriculum Vitae 
 
 
Fessessework Guale. DVM, MS, D-ABVT, D-ABFT-FT 
Harris County Institute of Forensic Sciences 
1885 Old Spanish Trail 
Houston, TX 77054 
Phone: 713-796-6908 
Fax: 713-796-6838 
Fessessework.guale@ifs.hctx.net 
 
 
Education 
 
1993-1996: Oklahoma State University, Stillwater, OK 

 MS: Toxicology, Physiological Sciences, College of Veterinary Medicine 
 Thesis: Evaluation of Chick Embryo Motoneurone Cultures for the Study of 

Neurotoxicity. Published in 1997. 
 
1985-1990: Addis Ababa University, Ethiopia 

 DVM: College of Veterinary Medicine 
 Thesis: Prevalence of Coccidiosis and Identification of Eimeria Species 

 
1981-1983: Addis Ababa University, Ethiopia 

 BS: Animal Science, College of Agriculture 
 
 
Professional Experience 
 
 
May 2013-present: Toxicology Analytical Operations Manager: Harris 
County Institute of Forensic Sciences 
 

 Manage the daily operation of the Laboratory 
 Perform technical, administrative and expert review of completed cases 
 Provide consultations and toxicological interpretations to pathologists and law 

enforcement personnel 
 Provide expert testimony in court  
 Oversee the QA/QC operation of the laboratory 
 Oversee the training and continuing education of staff members 
 Hire subordinate staff 
 Prepare annual budget for the laboratory 
 Perform yearly performance evaluation of toxicology laboratory employees 
 Prepare and present scientific articles 

 



 
May 2011-May 2013: Assistant Chief Toxicologist: Harris County Institute of Forensic 
Sciences, Forensic Toxicology Section. 
 

 Manage the daily operation of the toxicology laboratory 
 Perform technical, administrative and expert review of completed cases 
 Provide consultations and toxicological interpretations to pathologists and law 

enforcement personnel 
 Provide expert testimony in court 
 Plan and execute method development projects 
 Prepare and present scientific articles 
 Oversee the QA/QC operation of the laboratory 
 Oversee the training and continuing education of staff members 
 Hire subordinate staff 
 Prepare annual budget for the laboratory 
 Perform yearly performance evaluation of toxicology laboratory employees 
 Prepare and present scientific articles 

 
 
June 2008- May 2011: Toxicologist I: Harris County Institute of Forensic Sciences, 
Forensic Toxicology Section 

 Manage and plan the daily operation of the toxicology laboratory 
 Technical and administrative review completed cases 
 Maintain laboratory compliance with quality control and quality assurance and 

accreditation by ABFT and ASCLAD/LAB. 
 Provide expert witness in the court of law 
 

June 2006- June 2008: Toxicologist II Specialist: Harris County Medical Examiners 
Office, Forensic Toxicology Section. 

 GC/MS Section Team Leader: Provide leadership in all the activities of the 
section 

 Technically review analytical data in the section 
 Perform technical review and administrative review of completed cases 
 Facilitate the completion of cases in a timely manner 
 Responsible for troubleshooting instrument malfunctions and contact service 

technicians when necessary 
 Review standard operating procedures, make necessary adjustments and/or 

changes to improve the efficiency of the analytical methods 
 Assign team members daily duties 
 Responsible for training and continuing education of team members 
 Manages personnel issues in the section, including time sheets, time off requests, 

schedules, etc. 
 Conduct the performance evaluation of team members 

 



2000-2006: Professional Research Associate/ Toxicologist. Colorado State University 
Health Sciences Center, Forensic Toxicology Laboratory 

 Laboratory Manager: Manage the day to day activity of the Forensic 
Toxicology laboratory 

 Responsible for maintaining the laboratory’s accreditation 
 Organize the basic research activity in the laboratory 
 Responsible for employee training and counseling 
 Develop and validate new analytical methods 
 Analyze, review and report analytical data  
 Consult with law enforcement agencies, pathologists, and veterinarians on 

toxicology issues 
 Provide expert testimony 

 
1991-2000; Analytical Toxicologist: Oklahoma Animal Disease Diagnostic Laboratory, 
Oklahoma State University 

 Analyze biological and environmental samples for drugs, pesticides, heavy 
metals, mycotoxins, feed additives, petroleum hydrocarbons, water pollutants and 
etc. 

 Used, GC/MS, GC-FID, HPLC, AA, TLC, ELISA and bench chemistry 
 Write and review standard operation procedures 
 Analyze data, interpret and report results 
 Consult with veterinarians and provide diagnostic service 
 Perform research to improve and develop analytical methods 
 Provide training to residents in analytical toxicology 

 
 
 
 
Awards and Certificates 
 
 

2007-Diplomate: American Board of Forensic Toxicology 
1999-Diplomate: American Board of Veterinary Toxicology 
1990-Academic Excellence Award; College of Veterinary Medicine 
1981-Academic Excellence Award, College of Agriculture 

 
 
Publications 
 
Fessessework Guale, Shahriar Shahreza, Jeffrey P. Walterscheid, Hsin-Hung Chen, 
Crystal Arndt, Anna T. Kelly and Ashraf Mozayani: Validation of LC-TOF-MS 
screening for drugs, metabolites and collateral compounds in Forensic Toxicology 
specimens. Journal of Analytical Toxicology, Vol. 37. No. 1, 2013 pages 17-25. 
 



K. Bischoff, F. Guale; Australian Tea Tree ( Melaleuca alternifolia) oil poisoning in 
three purebred cats. Journal of Veterinary Diagnostic Investigations, Volume 10, 1998 
pages 208-210 
 
Fessessework G. Guale, George E. Burrows: Evaluation of Chick Embryo 
Motoneuron Cultures for the Study of Neurotoxicity. Natural Toxins, Volume 5, 
Number 3, 1997, pages 115-120 
 
FG. Guale, EL. Stairs, WB. Johnson, WC. Edwards, JC. Haliburton: Laboratory 
Diagnosis of Zinc Phosphide Poisoning. Veterinary and Human Toxicology, Volume 
36, No. 6, December 1994, pages 517-519 
 
 
Fessessework Guale, Assessment of Rectal Temperature, Pulse, and Respiratory 
rates in Healthy Pack Donkeys. Student Scientific Journal, April 1989, College of 
Veterinary Medicine, Addis Ababa University, Ethiopia 
 
 
 
Presentations  
 

 Applications of Fast GC-MS in the analysis of Opiates. Poster presented on 
October 19, 2007 at Society of Forensic Toxicology Continuing Education 
Workshop, Raleigh-Durham, NC. 

 Clinical or Forensic Case-A Crossroad for Interpretation: Presented to 
Toxicology staff, at the Harris County Medical Examiners Office, October 2007, 
Houston, TX 

 Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and 
Pathology Residents of the Harris County Medical Examiners Office, September 
2007, Houston, TX 

 Interpretive DUID: Presented to Toxicology staff at Harris County Medical 
Examiners Office,  June 2008, Houston, TX 

 Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and 
pathology residents of the Harris County Medical Examiners Office, October 
2008, Houston, TX 

 Interpretive DUID Workshop: Workshop Coordinator, SOFT/AAFS Drugs and 
Driving Committee Seminar, May 12-13, 2009, Houston, Texas. 

 Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and 
Pathology Residents of the Harris County Medical Examiners Office, December 
2009, Houston, TX 

 Phencyclidine (PCP) in fatally injured drivers and DUID arrests in Harris 
County, Texas. Presented at the American Academy of Forensic Sciences, annual 
scientific meeting, February 24, 2010, Seattle, WA. 



 Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and 
Pathology Residents of the Harris County Medical Examiners Office, November 
2010, Houston, TX 

 Drug Testing and Interpretation in Postmortem Toxicology: Presented at 
Harris County Institute of Forensic Sciences: Topics in Forensic Sciences 
Conference, April 15, 2011, Houston, TX. 

 Proof of concept for a comprehensive method for rapid drug screening of 
whole blood with UHPLC accurate-mass TOF LC/MS. Presented at the SOFT-
TIAFT joint meeting on September 25-30, 2011, San Francisco, CA 

 Pharmacokinetics and Interpretation of Cocaine: Presented to Fellows and 
Pathology Residents of the Harris County Institute of Forensic Sciences, 
November 2011, Houston, TX 

 Toxicology result of drivers of fatal motor vehicle accidents in Harris 
County, TX, 2011. Presented at the American Academy of Forensic Sciences 
annual meeting, February 22, 2013, Washington DC. 

 Recent Trends of Designer Drugs in Harris County Texas: Presented at the 
American Academy of Forensic Sciences annual meeting. February 21, 2014, 
Seattle, WA 

 Diclazepam: Lorazepam in Disguise. Presented at the American Academy of 
Forensic Sciences annual meeting, February 26, 2016, Las Vegas, NV. 
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ASCLD/LAB-International 
 

STATEMENT OF QUALIFICATIONS 
 

Name  Fessessework Guale Date 09/02/2016 
 

Laboratory Toxicology 
  

Job Title Toxicology Analytical Operations Manager 
 
Indicate all disciplines in which you do casework: 
 

 Drug Chemistry  Toxicology  

 Firearms/Toolmarks  Biology  

 Trace Evidence   Questioned Documents 

 Latent Prints   Crime Scene 

 Digital & Multimedia Evidence   
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Human Performance and Post-Mortem ForensicToxicology 
 
Breath Alcohol Calibration Categories 
 

 Toxicology - Breath Alcohol Measuring Instruments (The work of the laboratory MUST include calibration certificates-
do not check the box if work is limited to breath/alcohol testing) 

 Toxicology - Breath Alcohol Calibration Reference Material
 
Education:  List all higher academic institutions attended (list high school only if no college degree has been attained)  
 
Institution  Dates Attended Major Degree Completed 
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Addid Ababa University 1985-1990 Veterinary Medicine DVM 
Addis Ababa University 1981-1983 Animal Science Bsc 
                        
                        
 
Other Training:  List continuing education, workshops, in-service and other formal training received.  Please include the course 
title, source and date of the training. 
 

1:SOFT: Society of Forensic Toxicologists Workshop, October 15-19, 2007, Raleigh, NC 
 2:Interpretive DUID workshop: SOFT/AAFS Drug and Driving and  Continuing Education Committee 
Seminar, May 6-8, 2008, West Palm Beach, FL 
3:Opioids and Pain Management: RTI training, on-line course, June 2008, Houston, TX 
4: Interpretive DUID workshop: SOFT/AAFS Drug and Driving and  Continuing Education Committee 
Seminar, May 12-13, 2009, Houston TX 
5:Traffic Fatality Investigation Seminar, November 2009, Houston, TX 
6:ISO/IEC 17025 and Forensic Services Provider Accreditation Wotkshop: May 10-14 2010, Houston, 
TX 
7:Confirmation Bias, Ethics, and Mistake in Forensics: Forensic Ethics Seminar, May 12, 2010, Houston, 
TX 
8. Medicolegal death investigation Seminar, June 15, 2010 
9. Alcohol extrapolation and the use of BAC tracker Software, August 19, 2010 
10. Southwestern Association of Toxicologists, Fall 2010 meeting, September 16-18, 2010 Houston, TX 
11. Scientific sessions at the American Academy of Forensic Sciences, 62nd Annual scientific meeting, 
February 24-25, 2010 Seattle, WA 
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12. Scientific sessions at SOFT-TIAFT conference, San Fransisco, CA, September 21-23, 2011 
13. Scientific sessions at the annual AAFS conference, Washington, DC, February 22-23, 2013 
14. Scientific sessions at the annual AAFS conference, Seattle, WA, February 20-21, 2014  
 
Courtroom Experience:  List the discipline/category(ies) of testing in which you have qualified to testify as an expert witness 
and indicate over what period of time and approximately how many times you have testified in each. 
 

DWI/DUID: 2/2004, 1/2009, 1/2010, 1/2011, 6/2012, 2/2013, 2/2014, 14/2015 
 
Professional Affiliations:  List any professional organizations of which you are or have been a member.  Indicate any offices or 
other positions held and the date(s) of these activities. 
 

Southwestern Association of Toxicologists 
American Academy of Forensic Sciences 
California Association of Toxicologists 
American Board of Veterinary Toxicology 
 
Employment History:  List all scientific or technical positions held, particularly those related to forensic science.  List current 
position first.  Be sure to indicate employer and give a brief summary of principal duties and tenure in each position.   
 
Job Title Toxicology Analytical Operations Manager Tenure present 
Employer HCIFS 
Provide a brief description of principal duties: 
Provide leadership in the analytical operations of the toxicology laboratory,  
Responsible for the day to day activity of analysts and the work flow of cases 
 
 
Job Title Assistant Chief Toxicologist Tenure 2 years 
Employer HCIFS 
Provide a brief description of principal duties: 
Assist the Chief Toxicologist in the management of the laboratory 
 
 
Job Title Toxicologist I Tenure 2 years 
Employer HCIFS 
Provide a brief description of principal duties: 
Supervise the GC/MS and LC/MS/MS sections of the toxicology laboratory 
 
 
Job Title Toxicologist II Specialist Tenure 2 years 
Employer HCIFS 
Provide a brief description of principal duties: 
GC/MS section team leader, perform data analysis, data review, technical and administrative review of cases 
 
 
Job Title Forensic Toxicology Laboratory Manager/Research 

Associate 
Tenure 5.7 

Employer University of Colorado Health Sciences Center 
Provide a brief description of principal duties: 
Assist the lead investigator in basic research, manage the day to day activity of the forensic toxicology laboratory 
 
 
Other Qualifications:  List below any scientific publication and/or presentation you have authored or co-authored, research in 
which you are or have been involved, academic or other teaching positions you have held, and any other information which you 
consider relevant to your qualification as a forensic scientist. 
(Use additional sheets if necessary.) 
 

PRESENTATIONS: 
 
1. Recent Trends of Designer Drugs in Harris County, Texas: AAFS annual conference, Seattle, WA, 
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2.Toxicology Result of Drivers of Fatal Motor Vehicle Accidents in Harris County, Texas in 2011: AAFS 
Annual conference, washington, DC, February 22, 2013 
3. Proof of concept for a comprehensive method for rapid drug screening of whole blood with UHPLC 
Accurate-mass TOF LC/MS, presented at the SOFT-TIAFT confernce on september 23, 2011, San 
fransisco, CA. 
4. Interpretation and Pharmacokinetics of Cocain: Presented to Pathology Fellows of HCIFS. December 
2010 
5. Phencyclidine (PCP) in Fataly Injured Drivers and DUID Arrests in Harris County, Texas : presented 
at the American Academy of Forensic Sciences, 62nd Annual Scientific Meeting, February 24, 2010,  
Seattle, WA 
6. Interpretation and Pharmacokinetics of Cocaine: Presented to Pathology Fellows and Toxicology Staff 
of HCIFS, December 2009, Houston TX 
7. Interpretive DUID: Presented to Toxicology Staff of HCIFS, July 2008, Houston, TX 
8. Poster presentation on Fast opiate analysis by GC/MS, SOFT, October 15-19, 2007. Raleigh, NC 
9. Clinical or Forensic Case: A Cross road to Interpretation: Presented to Toxicology Staff of HCIFS, 
November 2007, Houston, TX 
10. Prevalence of Drugs of Abuse from DUID cases in Denver Colorado, 2003-2005. Presented to 
Toxicology Staff on May 8, 2006 at HCIFS. 
 
 
PUBLICATIONS: 
 
1. Validation of LC-TOF-MS screening for drugs, metabolites and collateral compounds in Forensic 
Toxicology specimens: Journal of Analytica Toxicology, Volume 37, number 1, 2013, pages 17-24 
2: Australian tea tree oil poisoning in three purebred cats. Journal of Veterinary Diagnostic Investigation. 
Volume 10, 1998, pages 208-210 
3: Evaluation of Chick Embryo Motoneuron Cultures for the study of Neurotoxicity. Natural toxins, 
Volume 5, number 3, 1997 pages 115-120 
4: Laboratory Diagnosis of Zinc Phosphide Poisoning. Veterinary and Human Toxicology. Volume 36, 
number 6, 1994, pages 517-519 
 
CERTIFICATES: 
1: Diplomat:American Board of Veterinary Toxicology 
2: Diplomat: American Board of Forensic Toxicology: Forensic Toxicology Specialist 
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REPORTER'S RECORD

Volume 1 of 1 Volume

Trial Court Cause No. 1459301

THE STATE OF TEXAS      :   IN THE DISTRICT COURT OF
                        :
VS.                     :   HARRIS COUNTY, T E X A S
                        :                                    
JAIME JOEL FLORES       :   177TH  JUDICIAL DISTRICT

______________________________

EXCERPT OF TESTIMONY OF
DR. FESSESSEWORK GUALE

_______________________________

On the 22nd day of August, 2016, the 

following proceedings came on to be heard in the 

above-entitled and numbered cause before the 

Honorable H.D. Black, Jr., Judge presiding, held in 

Houston, Harris County, Texas.

Proceedings reported by computerized 

stenotype machine.

Linda Hacker, Texas CSR #4167
Official Court Reporter - 177th District Court

1201 Franklin, 19th Floor
Houston, Texas   77002

713-755-6332
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A P P E A R A N C E S

Attorney(s) for the State:

Ms. Lauren Clemons  
SBOT No. 24077068
Ms. Alison Baimbridge
SBOT No. 24040160
Assistant District Attorneys
1201 Franklin, Suite 600 
Houston, Texas 77002 
Phone:  713-274-5800 

Attorney(s) for the Defendant:

Mr. Maverick Ray 
Attorney At Law
SBOT No. 24080451 
310 Main Street, Suite 300
Houston, Texas 77002
Phone:  281-947-2007

Mr. Jonathan Stephenson
Attorney at Law
SBOT No. 24046913
111 W. 15th Street
Houston, Texas  77008
Phone:  832-930-0559  
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P R O C E E D I N G S

August 22, 2016

* * * * * * * * * *

(Jury seated.)

* * * * * * * * * * 

FESSESSEWORK GUALE,

having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MS. CLEMONS:  

Q. Would you introduce yourself to the 

jury? 

A. My name is Fessessework Guale, spelled 

F-E-S-S-E-S-S-E-W-O-R-K, G-U-A-L-E. 

Q. And just because I want to refer to you 

as the right title, are you a doctor? 

A. Yes. 

Q. Okay.  So you prefer Dr. Guale? 

A. Yes. 

Q. All right.  So, Dr. Guale, what do you 

do for a living? 

A. I'm hired by the Harris County Institute 

of Forensic Sciences, and I work as a toxicology 

analytical operations manager. 

Q. Is that the same Institute of Forensic 

Sciences that Josie Hollowell works at? 
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A. Yes. 

Q. Okay.  And you said you are an 

operations manager; is that correct? 

A. Yes. 

Q. What exactly does that mean? 

A. That means we have a lot of testing to 

perform, so all those performances are considered 

analytical operations.  So I oversee the cases the 

moment they come in and they go out, and I look to 

the overflow of the cases.  I supervise the 

employees' stuff and the daily activity of the lab 

would be monitored and I make sure that cases come 

in will be going out, all the work done properly. 

Q. Okay.  And can you take us through your 

educational background to get to the Institute of 

Forensic Sciences? 

A. I have a DVM -- that stands for Doctor 

of Veterinary Medicine -- and also a Master's degree 

in toxicology, and I'm also board certified by the 

American Board of Veterinary Toxicology and also by 

the American Board of Forensic Toxicology. 

Q. And so in addition to your education, do 

you also have training through your job or anywhere 

in the effects of alcohol and drugs on a body? 

A. Yes. 
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Q. Okay.  And what does that training 

entail? 

A. It includes all the chemical nature of 

the drugs and what the drug does to your body and 

what the body does to the drug and what are the 

outward performances and behaviors shown after the 

person doing the drug is examined. 

Q. Okay.  And have you ever testified 

before as an expert on the effects of alcohol or 

drugs on a body? 

A. Yes. 

Q. Would you say few or many times? 

A. Many times. 

Q. And does that include many times here in 

Harris County? 

A. Yes. 

Q. All right.  Now, in kind of why we're 

here today, are you familiar with the case with the 

laboratory number 13-11740? 

A. Yes. 

Q. And how are you familiar with this case? 

A. I have evaluated the case and signed it 

out, and my signature is on the right side of the 

report.

Q. What does it mean when you say you 
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evaluated the case? 

A. One of the function of the expert, a 

reviewer, is to look into the case and to see all 

the -- all the testing is done properly and all the 

report satisfies what the requirement of the 

laboratory and the recording quality is maintained 

and no additional testing is required because the 

case is done appropriately by the SOP.  So once I 

review that, then I will sign it out as to the 

correctness of the report. 

Q. And SOP, is that standard operating 

procedures? 

A. Yes. 

Q. Okay.  And so if your signature ends up 

on a report, that means that you basically made sure 

that everything was done correctly in this case? 

A. Correct. 

Q. And you said your signature is on the 

report in this case? 

A. Yes. 

Q. So, Dr. Guale, I kind of want to go 

through first talking about your training and 

experience what you have discovered on cocaine.  Are 

you familiar with the effects of cocaine on the 

body? 
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A. Yes. 

MR. STEPHENSON:  Judge, can we 

approach real quick?  

THE COURT:  Yes. 

(Proceedings at the bench:) 

MR. STEPHENSON:  Judge, I think 

we're about to get into the -- her opinion as to how 

cocaine or alcohol would have impacted the defendant 

and what the various substances -- how they interact 

and I would like to have a 702 hearing, a Kelly 

hearing, based on that outside the presence of the 

jury right now. 

THE COURT:  Okay.

(Proceedings in open court:) 

THE COURT:  Folks, we're going to 

ask you to have a seat in the jury room for a few 

minutes. 

THE BAILIFF:  All rise. 

(Jury retired.)  

THE COURT:  Please be seated.  

MR. STEPHENSON:  May I, Judge?  

THE COURT:  Yes.

MR. STEPHENSON:  Thank you.  
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DIRECT EXAMINATION

BY MR. STEPHENSON:  

Q. Dr. Guale, I want to ask you a few 

questions about your opinion in this case with 

regard to the substances that were found in this 

sample.  Okay?

A. Okay. 

Q. You were about to talk about the impacts 

of cocaine on the human body, and particularly I'm 

guessing you have an opinion on as to whether or not 

it was impacting Jaime Flores at the time of driving 

in this instant case.  Is that true? 

A. True. 

Q. Okay.  And what is your opinion with 

regard to whether or not it was impacting him at the 

time of driving in this case? 

A. I -- you want me to start going through 

the cocaine effects or -- 

Q. No, I just want to know if you have an 

opinion about whether or not this amount of cocaine 

that was found in his system would have been 

impairing or intoxicating at the time he was 

driving.  

A. Well, that depends on additional 

information.  The numbers really by themselves would 
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not tell me what -- how the person was impaired or 

the degree of impairment or anything like that.  I 

can only say this person had taken this cocaine and 

ethanol and we found this much cocaine and ethanol 

in his system but at that time of the blood draw. 

Q. Okay.  Is it possible to, I guess, what 

we call extrapolate from that amount of cocaine and 

determine if it would have been impairing or 

intoxicating at the time he was driving? 

A. We don't normally do extrapolation on 

drugs. 

Q. Okay.  So it's fair to say that you 

don't have an opinion as to how this cocaine was 

impacting him or if it was impacting him at the time 

of driving? 

A. How and -- how I don't know but I can 

tell you it is impacting him but I don't know how. 

Q. Okay.  It could be improving his 

performance? 

A. I can't comment until you give me 

specifically this is what he was doing.  Could it be 

due to the cocaine or the alcohol?  

Q. Okay.  Specifically what's the half-life 

of cocaine?  How long do you expect it to stay in 

the system? 
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A. Well, a half-life is when cocaine -- 

half of it is metabolized or changed it to be BE 

which is inactive form.  For the cocaine it's about 

45 minutes. 

Q. Okay.  And that varies, correct? 

A. Yes. 

Q. It could be as little as 10 or 15 

minutes? 

A. We have -- you have to differentiate 

between the effect of cocaine or what you 

subjectively feel or actually having the cocaine in 

your system. 

Q. Sure.  Just -- just talking about -- 

A. So you can feel -- you know, if you are 

injecting it, the cocaine, for instance, you can 

feel the effect right away; but that doesn't mean, 

you know, cocaine is going to be only there for a 

while, only for 15 minutes. 

Q. Right.  

A. But you can subjectively feel it and the 

cocaine is staying in your system are two different 

things. 

Q. Right.  So you could have cocaine in 

your system and not be under the influence of the 

cocaine?  It could not be impacting your mental and 
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physical faculties? 

A. It always does. 

Q. Always? 

A. It always does.  

Q. At any level?

A. It's just -- it's just how is the 

question; but there is a reason that somebody is 

taking it, to have a feeling, subjective feeling.  

Whether it's euphoria or dysphoria, that's an 

effect.  So if you have that in your system, there's 

always an effect. 

Q. Okay.  But just in terms of having it in 

your system, it can range anywhere from what to 

what? 

A. In the beginning, when you shoot 

cocaine, you will have euphoria.  Okay.  That's an 

unrealistic sense of well-being.  You're happy.  

You're excited and, you know, you are energetic.  

And then when the time goes by, there's a called 

crash phase which is the amount of cocaine is going 

out of your system; and at that time at the crash 

phase, you're going to have different effects.  You 

will be depressed.  You will be fatigued.  You will 

be sleepy or not able to sleep.  

So these are opposite effects, the 
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euphoria and dysphoria, opposite effects; but it 

depends on which stage you are. 

Q. Okay.  Is it possible for you to 

hypothesize at what point those effects come into 

play? 

A. I can tell from the result that the BE 

is there.  That means he had metabolized it.  So 

when you see BE, cocaethylene and ethanol, that 

means the body has got time to process the alcohol 

and the cocaine to create cocaethylene which is the 

two combined.  So the body has metabolized some.  So 

if you want me to say depending on how much he had 

put in his system, I can say this could be at a 

crash phase because it has metabolized. 

Q. Okay.  But you don't know how much any 

given person has taken? 

A. No. 

Q. So for you to say whether or not he's in 

the crash phase or the euphoria phase, you would be 

speculating? 

A. Usually when you are doing, you know, 

even the minimum amount of, you know, cocaine, what 

you see at euphoric phase is ten times more than 

this.  That's why I can look at the number and I can 

tell you that he would be most probably in the crash 
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phase. 

Q. At the time this test was taken? 

A. Yes. 

Q. You can't speak to what it would have 

been an hour prior? 

A. It could be he could be in euphoric 

phase or -- 

Q. Okay.  

A. -- dysphoric phase. 

Q. Don't know? 

A. I don't know. 

Q. There's not a set given blood 

concentration of cocaine that indicates impairment, 

correct?  For instance, we have .08 in alcohol where 

you're presumed to have impairment, correct? 

A. Oh, you're talking about the per se law 

that says, you know, if you have this much?  No. 

Q. Sure.  

A. No. 

Q. So all you can do is look at it and say 

that a person has it in their system, correct? 

A. Yes. 

Q. You can't say how it's impacting them 

and to what degree, correct? 

A. Like, I could use this, I can tell you 
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what has been shown through, you know, performance 

and literature that, you know, the person could have 

been in euphoric phase or most probably in dysphoric 

phase.  I can tell that; but how that affected him 

while he was driving, I need more information.

Q. Okay.  

A. Yeah.

Q. And what type of information would you 

need? 

A. Well, how was he driving?  Was there any 

eyewitness account?  Or what did he say or what 

happened before the stop and what was the stop for, 

you know, the reason for the stop. 

Q. So you would use the evidence for the 

case to match that up with the results that you see? 

A. Yeah. 

Q. So, for instance, because a person fell 

asleep, you would associate this with a dysphoric 

phase? 

A. It's highly probable, yeah, because the 

drugs are there. 

Q. Okay.  There's no way to know for sure.  

These are all educated guesses, right? 

A. What I have is -- what I have is 

scientific fact and the result that it was in his 
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system, and I can relate that to what this result 

is. 

Q. But generally speaking you would say it 

takes a maximum of what for cocaine, specifically 

cocaine, to go out of your system?  From the time I 

take it to the time it's out, what's the range? 

A. If you just -- generally, generally 

speaking, you need from five to seven half-lives, 

you know, half-lives for the -- you know, for the 

cocaine to disappear from your system.  So probably, 

you know, after six hours, you may not see it in the 

blood but you may see it in the urine.  So -- 

Q. Well, for six hours you're going to see 

the benzo -- the BE -- 

A. Uh-huh.

Q. -- but I'm talking about specifically 

cocaine.  

A. It's about four hours.  It depends on 

how much you took, though.  You know, can be -- can 

last up to four hours or six hours depending on how 

much is in your system. 

Q. Okay.  Are you familiar with the NHTSA 

Drug and Human Performance Fact Sheets? 

A. Yeah, I believe.

Q. They do studies on cocaine.  They look 
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at things to figure out what the -- what -- how 

these drugs impact drivers.  

A. Uh-huh. 

Q. NHTSA says that the half-life of cocaine 

is short, approximately 0.8 to 0.2 hours.  Six hours 

for BE, but cocaine 0.8 to 0.2.  

A. Uh-huh.

Q. That's not four hours, right? 

A. No.  It says half-life. 

Q. Right.  

A. Half-life for cocaine is .8.  This is 

almost .75 which is 45 minutes. 

Q. Okay.  

A. Plus or minus.  This is a correct 

statement. 

Q. Okay.  So we're looking at 45 minutes? 

A. 45 minutes of a half-life.  So when it 

says a half-life, that means half of your -- half of 

the cocaine that was introduced is metabolized or 

changed it to another.  So it takes four -- actually 

five to seven half-lives for the cocaine to get out 

of your system. 

Q. Okay.  

A. So according to that, it's actually 

right. 
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Q. Okay.  And so when you have .02, there's 

no way to tell how much a person took though, 

correct? 

A. There are experimental studies that 

depending on which route you use, if you took 

about -- I can give you an example. 

Q. Sure.  

A. If you take -- take about, you know, 100 

up to 120 and you smoke that or you insufflate that, 

you may be at a .01, you know, and then 30 hours -- 

30 minutes you may peak that level.  So you can use 

that as a model; but it's always variable whether 

you are, you know, injecting it or you are 

insufflating it or you are smoking it.

Q. So it varies by your method of 

ingestion, correct? 

A. Yes, uh-huh. 

Q. Okay.  And there's no way to know unless 

a person admits to what they did, how they did it? 

A. Yeah. 

Q. So in applying the impacts, I mean, 

you're -- without knowing those facts, you can't 

specifically say how it -- how long it would have 

been impacting them? 

A. I can give you an example based on this 
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data. 

Q. Okay.  

A. And based on however -- you know, like, 

for instance, if he was injecting it, 20 milligrams 

or, you know, 30 milligrams, you injected it and 

then you'll have a maximum of about a .2 or .3 right 

away.  And then if you look at this, you know, 

cocaine right here, it's .02 which is really, really 

ten times lower.  So you can -- you can deduce from 

what has been seen experimentally and what's been 

seen in that subject and you can say -- or draw 

conclusion from there. 

Q. Okay.  Different people metabolize at 

different rates, right? 

A. Correct. 

Q. What about chronic users?  Would chronic 

users' metabolism rates vary? 

A. For chronic users, yes, you know, 

they -- they keep putting more drugs in them 

because, you know, the body would need more even in 

a short period of time, especially when you are 

ingesting.  You know, the effect wanes after, you 

know, 15, 30 minutes and then you get the dysphoric 

phase and you start craving the drug and then you 

put it back again and then it goes on like that.  
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So -- 

Q. Is it possible for cocaine to stay in 

the system of a chronic user for longer that it 

would be for a normal person? 

A. Yeah. 

Q. So it's possible they may not be under 

the impact of it.  It's just remaining in the system 

due to the continued use? 

A. Correct. 

Q. With regard to alcohol and its -- its 

impact on a person, in looking at this case, is this 

the case where -- is this a case where you've been 

asked to extrapolate? 

A. Yes, I have been asked to extrapolate. 

Q. Okay.  And can you give us that opinion 

and tell us what you're basing that extrapolation 

on? 

A. So, I was given information, the 

demographic information about the person and the 

first time of the drink and the last time of the 

drink. 

Q. Okay.  So you were given height, weight? 

A. Yes. 

Q. Age? 

A. Yes. 
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Q. Gender? 

A. Yes. 

Q. And what other factors about the 

individual when you say demographic information?  

Anything else? 

A. Those are the ones you just mentioned.

Q. Those are the ones.  Okay.  

And what height were you given? 

A. Huh?  

Q. What height? 

A. Okay.  The height is 71 inches. 

Q. Okay.  

A. The weight in pounds is 200. 

Q. Okay.  

A. And the male, age 30. 

Q. Okay.  And then time of last drink? 

A. Time of the last drink is 17th hour. 

Q. Okay.  

A. And time of first drink is 14th hour. 

Q. Okay.  

A. And time of a known BAC is 2:47 a.m. 

Q. And that's .10? 

A. .10 alcohol, yes. 

Q. Okay.  Anything else that you're given? 

A. I don't remember if there's any other 
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additional information. 

Q. Okay.  And so were you able to reach an 

extrapolation number? 

A. Yes. 

Q. Okay.  And what is that? 

A. It's .122. 

Q. .122.  Okay.  

Now, did they tell you the amount of 

drinks? 

A. No. 

Q. Okay.  Okay.  So the only thing you know 

is time of last drink, time of first drink? 

A. No, you don't need the number of drinks 

really.  

Q. Okay.  

A. You can deduce that from the amount of 

alcohol that you find in a system. 

Q. Okay.  And, so, but what we're talking 

about here, 14:00, that's 2:00 o'clock -- 

A. In the afternoon. 

Q. -- in the afternoon? 

A. Uh-huh, yeah. 

Q. Okay.  P.m.  And then the last drink is 

at 5:00 o'clock p.m., correct? 

A. Yes. 
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Q. And the test is at 2:47 a.m.? 

A. Yes. 

Q. And so we're talking about from the time 

of the last drink to the time of the test roughly 

nine hours, almost ten hours? 

A. Yes. 

Q. Okay.  And so extrapolating from 2:47 

a.m. to the time of driving at 1:31 -- well, I guess 

you said you can figure out how many drinks you 

think a person had.  How many drinks are we talking 

about for a person to still be at .10 ten hours 

later? 

A. Okay.  Based on that information, the 

number of drinks was standard of this, almost 14. 

Q. 14 drinks? 

A. Uh-huh. 

Q. Okay.  And 14 drinks -- and so does it 

matter to you when a person last ate, whether or not 

they're on an empty stomach, any of that nature? 

A. But there's too long of an hour.  Really 

doesn't matter. 

Q. Right.  

A. Whether ate or not ate, you know, that's 

almost nine hours there.

Q. Right.  
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A. Nine and a half hours.  So -- but then 

the extrapolation is just -- should be only just 

simple from 2:47 to 1:31.  Just -- 

Q. And all you do --

A. -- you know, zero-order kinetics and 

then at the elimination.  You use elimination rate. 

Q. He has to be in elimination because of 

the distance from his last drink? 

A. Yes, yes. 

Q. And so from there all you do is just 

take the average number of -- the average 

elimination rate and apply it to the number that you 

got.  That's it? 

A. Correct. 

Q. And you assume him to metabolize at the 

rate of standard rate? 

A. Eliminate at the standard rate. 

Q. Okay.  Which is? 

A. Which is .015. 

Q. And that's assuming that the last -- 

time of last drink is accurate, correct? 

A. Correct. 

Q. If the time of last drink is within, 

say, an hour of the time of the driving, it would be 

possible that he would still be in the absorption 
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phase, correct? 

A. Correct. 

Q. And the time of driving is what matters 

here, correct? 

A. Yeah, that's -- that's where we want to 

extrapolate to. 

Q. Right.  

A. Yeah. 

Q. And if he's in the absorption phase 

still at the time of the test -- or at the time of 

driving, rather, it's certainly possible based on 

the number given here that he could be below a .08? 

A. If he was absorbing, it's possible he 

could be below .1; but I don't know if it is 

possible to be below .08. 

Q. Okay.  Would it be lower?  

A. Below .1?

Q. But you're not able to calculate how 

much lower?  

A. Below that .1?  

Q. Uh-huh.  

A. It could be lower than a .1, but I don't 

know if it could be lower than .08. 

Q. Okay.  So assuming he had a drink at 

1:25 -- and we're looking at, I mean, five minutes 
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before driving, right?  You're still within an hour 

and a half for standard potential absorption, 

correct? 

A. Say that again.  Let me see if I can 

come up with a better calculation here. 

Q. Let's say he had a drink at 1:20 or 

1:25.  His time of driving is 1:30, 1:31.  

A. Okay.  If he was drinking 1:20?  

Q. Uh-huh.  

A. At 1:20.  And the time of driving was 

1:00 --  

Q. 1:30, 1:31.  

A. 1:31 or that means he was within ten 

minutes?  

Q. Uh-huh.  

A. Okay. 

Q. And the test is at 2:47.  

A. So suppose he was drinking one drink at 

the end and he was absorbing it for an average -- 

average absorption we give one hour.  So until 

2:00 -- if at 1:20, until 2:20 he was absorbing.  

Okay.  So that would -- that would give him with 

elimination being .105.  It would give him a .02 

alcohol level with just the average person 

absorption.  So one hour, by 2:20, he would have 
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added about a .02; but it's also after the 2:20, 

he's going to be eliminating .15 -- .015.  Really 

the only difference is going to be there is going to 

be only a .005. 

Q. So that one hour and 20 minutes for 

absorption only would make a .005 bit of difference? 

A. Uh-huh. 

Q. But from your calculation, the same time 

given a time of last drink where he's in elimination 

raises it .02? 

A. Yes, it would -- it would raise -- the 

elimination, we're just using a constant elimination 

rate which is a .015.  So if you are absorbing at 

that time, the amount that you are absorbing and the 

amount you are eliminating should be different.  You 

are absorbing .02, and you are eliminating .015.  

Whatever is left is what's accumulating in your 

body, in your system, which is .005.

Q. Okay.  

A. When you subtract .02 and .015, it's 

going to be .005. 

Q. So you're always -- if you're in 

absorption, you will always only have a change of 

downward of .005? 

A. If you are absorbing or if you are 
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eliminating?  

Q. If you are absorbing, it sounds like 

you're saying you will always have the same rate of 

decrease of .005 because you're always going to 

assume he's taking in .02 and eliminating .15 -- or 

.02 and -- 

A. I can show you all the data printout 

which is, you know, the computerized data printout, 

how much every 30 minutes, you know, you would 

eliminate based on scientific fact that was plugged, 

you know, in the formula.  So -- 

Q. Okay.  What computer program are we 

talking about? 

A. It's a Backtracker computer program. 

Q. Who created this program? 

A. I -- I don't remember their names, 

but -- 

Q. Okay.  Has it been peer reviewed? 

A. I believe so. 

Q. By who? 

A. I don't remember the details. 

Q. Okay.  What's the -- and the name of it 

is just Backtracker? 

A. Uh-huh. 

Q. And it's a computer system -- this is 
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what you used to extrapolate in this case? 

A. Yes. 

Q. You don't know what's the -- what's the 

underlying scientific theory that it's based upon? 

A. Based on the Widmark Theory.

Q. Okay.  

A. And there are other theories that are 

included.  There are six formulas included in this 

Backtracker software where you can get the average, 

not only depending on one.  You get the average from 

all of those.  Those are the Widmark, the Watson, 

the Forrest, the Seidl, Ulrich, and Mozayani. 

Q. Okay.  So you just plug in numbers to 

this computer software program, and then it tells 

you what it is? 

A. Yeah, but, you know, you don't -- you 

really don't have to use this for this particular 

case.  

Q. Okay.  

A. You can -- you know, you can use the 

average elimination time and just calculate by the 

hours from the -- from the time of the draw to the 

time of the driving.  You really don't have to use 

this.  It's a very simple calculation really. 

Q. Okay.  But in this case you did use 
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this? 

A. I did use it, yes. 

Q. Is it widely used in your -- do other 

laboratories use this software? 

A. I don't know who use it and who doesn't 

use it really, but we use it. 

Q. Okay.  So you don't know if other people 

have accepted it as a scientifically valid software? 

A. I don't. 

Q. Do you know if it has a rate of error, a 

standard rate of error? 

A. It does.  It's called uncertainty of 

calculations.  That's what it does. 

Q. Okay.  What is its uncertainty rate? 

A. Analytical method QA/QC range for this 

is .005.  The range is .015.  That means you -- you 

have a BAC in here which is .122.  You could have it 

in a range between -- plus/minus .015 according to 

this calculation. 

Q. Okay.  And so in this particular case 

you just plugged in the numbers into this database 

and it produced a result? 

A. Yes. 

Q. Okay.  Just a few more questions, and I 

want to take you back to the cocaine.  
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With regard to how cocaine impacts the 

body, what -- what is the underlying scientific 

theory that you're basing that -- what you said on 

from euphoria to dysphoria? 

A. What is the scientific theory?  

Q. Right.  I mean, is there something that 

you're basing -- your knowledge is based on?  

Articles?  What articles are you relating this to? 

A. Oh, there are so many articles that are 

experimental papers that are out.  There are so many 

articles, but I can send you a lot of them if you 

want. 

Q. Okay.  But you don't have any one -- 

specific one that you relied upon? 

A. No. 

Q. Okay.  Does it apply differently 

depending on the method of ingestion? 

A. The numbers may vary by the method of 

ingestion or injections or ingestion or application.  

Yes, it's variable. 

Q. And so without knowing the method of 

ingestion, it's difficult to ascertain a specific 

application of the cocaine to an individual; is that 

fair? 

A. How he applied it, no.  Yeah, that's 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 32

fair.  I don't know. 

Q. Okay.  Is there a rate of error 

associated with how you determine the effects of 

cocaine on -- the amount of cocaine as related to an 

individual and impairment? 

A. As we all are different, the impairment 

or the magnitude of impairment is really different.  

So --  

MR. STEPHENSON:  Pass the witness, 

Your Honor. 

MS. CLEMONS:  Just a few questions.

THE COURT:  Okay.

CROSS-EXAMINATION

BY MS. CLEMONS:

Q. I just mainly want to talk to you about 

the computer program you just talked about.  You 

said it actually is six different calculations it's 

using and that's on -- based on six different 

scientific theories, right? 

A. Yes. 

Q. So, like, the Widmark Theory, right?  

And there's a bunch of other ones, I know.  

A. That's fine. 

Q. But basically those theories that it's 

basing it on are all scientifically accepted widely 
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everywhere in the scientific community, right? 

A. Correct. 

Q. Okay.  So really this program is kind of 

like a big calculator that y'all use, right? 

A. Yes. 

Q. And that's really all it is? 

A. Yes. 

Q. It's still relying on the scientific 

theory you can use by hand to do this extrapolation? 

A. Correct. 

Q. All right.  And you actually said in 

this case you don't even really need it, right?

A. No. 

Q. And if you were going to do this 

extrapolation by hand, would it be consistent with 

what the computer is telling you? 

A. Yes. 

MS. CLEMONS:  Nothing further, Your 

Honor. 

MR. STEPHENSON:  Nothing further 

from the Defense, Judge. 

THE COURT:  Okay.  Argument?  

MR. STEPHENSON:  We'll waive 

opening, Judge.  

MS. CLEMONS:  Judge, just from the 
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mere fact that she got up here and told us all about 

the effects of cocaine and the fact that she has a 

Master's and she's relied on studies show that she 

is perfectly able and qualified to talk about the 

effects of cocaine as well as the effects of 

alcohol.  I think all of the questions we just got 

into really go towards the cross and weight, not 

admissibility.  

She is clearly qualified to talk 

about all of the effects she knows in her experience 

and training; and specifically if they're going to 

attack a program, just as she just said, it's really 

just a calculator.  She can do the calculations by 

hand, and it is based on scientific theory that's 

widely accepted in the scientific community. 

MR. STEPHENSON:  Just as far as the 

cocaine -- the opinion on cocaine is concerned, it's 

basically that it could be affecting or it could not 

be affecting him.  We don't know how it was ingested 

so we don't know what the -- what the impact could 

be.  It could be euphoric.  It could be dysphoric.  

It could be a lot of different things.  And without 

knowing a specific or having a specific way to apply 

it, the facts to the case, it would just mislead the 

jury and give them a wide range of possibilities.  
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With regard to the alcohol, this 

Backtracker that was used, we don't know if it's 

peer reviewed.  We don't know if anybody else uses 

it.  While it's based on six theories, we don't know 

how it applies or combines those theories.  I don't 

think it meets the reliability test for 

extrapolation.  

THE COURT:  Reply?  

MS. CLEMONS:  As for the cocaine, 

specifically she said if she's provided the facts of 

the case, she can apply them to cocaine.  In fact, 

she said if he's driving on the wrong side of the 

road or sleeping, that would be consistent with 

cocaine.  So she did say she could apply it.  It was 

just never asked of her specifically because that 

would go to the weight and not admissibility.  She's 

qualified to talk about it.  She just needs 

information provided to her.  

And, once again, she basically said 

it's a calculator and it's consistent with her own 

calculations that she does based on scientific 

theory and in this case the Widmark Theory.   

THE COURT:  Okay.  Under the Kelly 

and Daubert standards, I do find that Dr. Guale is 

qualified to render an opinion and that the computer 
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analysis is scientifically reliable.  

Any reason why we can't bring the 

jury back in?  

MS. CLEMONS:  No, Your Honor. 

MR. STEPHENSON:  No, Judge. 

THE COURT:  Okay.  Their -- we'll 

go for about 20 minutes.  I think their lunch will 

be here about 1:00.  

Okay.  We can bring them back in. 

MS. CLEMONS:  Judge, just so I can 

start e-mailing some of my witnesses because, like, 

they're starting to ask me about a time frame, how 

long are we giving them for lunch starting at 1:00?  

THE COURT:  Let's give them 30 

minutes. 

MS. CLEMONS:  Okay.  

(Brief pause.) 

THE BAILIFF:  All rise for the 

jury. 

(Jury seated.) 

THE COURT:  Okay.  Please be 

seated.

DIRECT EXAMINATION RESUMED

BY MS. CLEMONS:

Q. Okay.  Dr. Guale, so before the break, 
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kind of does it a little bit differently? 

A. That's why, you know, there has been 

experiments -- several different experiments were 

performed; and the one, you know, formula that was 

deduced from those experiments -- because people 

just volunteer to do experiments on this because 

it's alcohol.  So it's a pleasurable thing to do.  

So we have so many experiments that was 

performed in humans and those data are collected and 

scientific formula was evolved from that.  The 

oldest one would be Widmark formula.  So that 

Widmark formula, you know, being used to calculate 

that, using all that data in statistical way and 

that formula was derived.  It's been used so far in 

these calculations.  So that's what we use to come 

up with that data. 

Q. Okay.  So -- and you also mentioned 

you're coming up with a range, right?  Why are you 

coming up with a range versus, like, a certain 

number? 

A. Yes.  Because of the differences that 

has been seen.  Like, for instance, the range for 

the elimination has been registered from .01 to 

.035.  Of course, there are some outliers in here 

when you do the statistics; but when you see the 
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general population, with that general population 

rates is going to be the average.  So that's what we 

use.  How much or what the general population is 

showing as elimination rate is being used as an 

average, but there are extreme ends to it.  

So if you want to calculate what would 

it have been if this person was a very slow 

eliminator or what would it have been if this person 

was a very fast eliminator, you can put that number 

in a range and give a result. 

Q. Is that range, I guess, giving a benefit 

or a -- the opposite of benefit, like a negative to 

whoever you're kind of doing this range for? 

A. Well, you are giving the benefit to that 

individual.  You know, if he wasn't under, you know, 

a normal population, if he was exceptional, then you 

should give him the benefit of the doubt.  This 

could be, you know, your result.  So putting 

everything in a range gives the benefit of the doubt 

for the subject. 

Q. All right.  In this case were you able 

to get the information you needed in order to do 

what you called an extrapolation? 

A. Yes. 

Q. Okay.  And what -- we went over that 
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information.  One of the important things, right, is 

you need the time of the last drink? 

A. You need the time of the first drink and 

the time of the last drink. 

Q. And all this information, where -- I 

guess, basically you're relying on that information 

being correct, right? 

A. Correct. 

Q. Right.  And that's the only way you can 

really do the extrapolation is to rely on that 

information, right? 

A. Yes. 

Q. All right.  So in this case if you're -- 

you're provided the time of last drink as what? 

A. 17th hour. 

Q. So that's about 5:00 o'clock, right? 

A. Yes. 

Q. Break that down.

Okay.  And the time of the first drink? 

A. Is 14th hour, which is 2:00 o'clock in 

the afternoon. 

Q. And you were given all of the -- when 

you say demographic information, the height, the 

weight about the defendant, correct? 

A. Yes. 
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Q. And in this case -- 

MR. STEPHENSON:  Your Honor, I'm 

going to object about the defendant.  This is a 

hypothetical scenario. 

THE COURT:  Overruled. 

Q. (By Ms. Clemons) In this case were you 

able to take information from the facts provided in 

this case to do an extrapolation in this case? 

A. Yes. 

Q. Okay.  And were you able to figure out 

what this defendant's BAC would have been based on 

that extrapolation at the time of the crash of about 

1:30? 

A. Yes. 

Q. And what was that? 

A. .122. 

Q. And in order to do this extrapolation, 

are you having to assume that he's in the 

elimination phase? 

A. Yes. 

Q. How long is it to -- average elimination 

phase for an individual?  

Did I ask that a bad way?  Basically how 

long typically does it take -- how long does it take 

someone to stop being in the absorption phase? 
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A. Oh, how long does it take for the person 

to finish the absorption and get into elimination 

phase?  

Q. Correct.  

A. And the maximum recorded is two hours 

and 15 minutes.

Q. And that's the maximum recorded, right? 

A. Yes. 

Q. What's the average? 

A. The average is one hour. 

Q. And in this case, if someone's having 

their last drink or says they have their last drink 

at about 5:00 p.m., at about 1:30 in the following 

morning they have to be in the elimination phase, 

right? 

A. Yes. 

Q. All right.  And so the only time we'd 

really be looking at if they were still in the 

absorption period is if they were still drinking up 

to that -- within that two-hour, which is the 

maximum, or within that one-hour period? 

A. Yes. 

Q. Okay.  

THE COURT:  Is now a good stopping 

point?  
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MS. CLEMONS:  Yes, Your Honor. 

THE COURT:  Okay.  I think their 

lunch is here. 

THE BAILIFF:  All rise for the 

jury. 

(Jury retired.) 

(Lunch recess.) 

THE BAILIFF:  All rise for the 

jury. 

(Jury seated.) 

THE COURT:  Please be seated.

DIRECT EXAMINATION RESUMED

BY MS. CLEMONS:  

Q. Dr. Guale, before the lunch break, we 

were talking about extrapolation, right? 

A. Yes.

Q. Okay.  So in this case you were able to 

extrapolate, correct? 

A. Correct. 

Q. And that was -- what was the result of 

your extrapolation? 

A. .122. 

Q. Okay.  And that would be for at the time 

that the defendant was driving at 1:31, right? 

A. Correct. 
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Q. All right.  In this case were you able 

to come to an opinion about whether based on his 

results as well as your review of the entire case 

whether the defendant was impaired at the time of 

driving?  

Or, I guess, a better question is were 

you able to come to a conclusion whether the actions 

of the defendant on that night were consistent with 

impairment as seen on the results of his blood 

alcohol test? 

A. Correct. 

Q. Okay.  And what did you base that off 

of? 

A. With the alcohol being greater than .08 

and the other -- the existence of cocaine and 

cocaethylene in his system. 

Q. Okay.  And the existence of cocaine and 

cocaethylene in his system, is that telling you -- 

the fact that we're seeing that in his blood -- that 

it is impairing him? 

A. Yes. 

Q. Okay.  And we can't exactly say -- is it 

true that we can't exactly say which way it's 

impairing him, but it would be consistent based on 

the fact that he stated he fell asleep at the road 
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that he would likely be in the crash phase of that 

cocaine? 

A. Correct. 

Q. Would you be able to say is there any 

safe amount of cocaine or cocaethylene to be in 

anyone's system for it not to be impairing them 

while they're driving? 

A. There is no safe amount. 

Q. And so by the fact that cocaine is in 

someone's system, is it impairing them? 

A. Yes. 

MS. CLEMONS:  Pass the witness. 

MR. STEPHENSON:  May I, Judge?  

THE COURT:  Yes, sir.

MR. STEPHENSON:  Thank you. 

CROSS-EXAMINATION

BY MR. STEPHENSON:

Q. Dr. Guale, in discussing your 

qualifications with regard to alcohol and drug 

impacts on the body, you said you've got training on 

that subject, correct? 

A. Correct. 

Q. One of the things that you guys do is 

you go to a school called the Borkenstein School, 

correct? 
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A. That's one, one is specialized training 

area, yes.

Q. Have you ever been to that one? 

A. No. 

Q. You have not.  

You've done -- have you done research in 

the area of alcohol intoxication and drugs and the 

impact it has on the body? 

A. I do literature searches and reviews. 

Q. Okay.  And are you familiar with a man 

named A.W. Jones? 

A. Yes. 

Q. He's one of the giants in the field of 

alcohol research.  Is that fair? 

A. Correct. 

Q. And one of the things that he did was he 

wrote an article that says extrapolation is a 

dubious practice.  Are you familiar with that 

article? 

A. Dubious practice when it is used with 

less information.  If you have the information that 

you use, it could be used.  It's just when you don't 

have enough information that it's dubious. 

Q. Okay.  Well, what he says is you can 

never been absolutely certain a person has reached 
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the post absorption state, right? 

A. You can based on what's on the 

literature.  You can apply what's on the literature.  

If that person passed that or weighing more than 

that -- like, for instance, the recorded absorption 

time is two hours and 15 minutes.  That's -- that's 

exceptionally long.

Q. Right.  

A. But giving the benefit of the doubt, you 

have to use that; and, you know, if the person had a 

time more than that, that's absolutely fair to 

assume that he was in the elimination phase. 

Q. So what you're saying is assuming what 

information you're given is true, you have to assume 

it's true, correct? 

A. I have to assume it's true, yes. 

Q. Even as improbable as it may be? 

A. I don't know about that.  I'm given an 

information.  Based on that information, I perform 

the extrapolation because it can be performed. 

Q. No training you've gotten deals with 

whether or not people are suspected of DWI or 

drinking and driving might tend to track back the 

time they last had a drink? 

A. I don't know.  That's not my job. 
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Q. You just take the facts that you're 

given and apply them? 

A. Yes. 

Q. Okay.  Well, so, Dr. Jones says it's a 

dubious practice based on the lack of information.  

You say you have enough information here; but 

there's another man, Kurt Dubowski.  Dubowski also 

says not only that it's a dubious practice but -- I 

want to quote him.  "No forensically valid forward 

or backward extrapolation of blood or breath alcohol 

concentration is ordinarily possible in a given 

subject and occasion solely on the basis of time and 

an individual analysis result."  

What information do you have here in 

this case?  What did you base it on? 

A. All the time that's given to me is there 

is a start time of the drink, the last time of the 

drink and the demographic data about the person; and 

from that, you know, there was almost nine hours 

between the stop of the drink and the analysis.  So 

it's fair to assume the person was eliminating.  So 

it's very clear here we can apply scientific data 

and just use extrapolation. 

Q. All right.  But what he says is you 

can't have a given subject and only base it on time 
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and individual result; and what I'm trying to figure 

out -- not the individual data because we know he 

says not a specific person, doesn't matter.  All you 

had was the time of last drink? 

A. Uh-huh. 

Q. And first drink? 

A. Yes. 

Q. And the analysis, correct? 

A. Correct. 

Q. You didn't, for instance, factor in what 

he had to eat? 

A. It doesn't matter because it's a long 

hour. 

Q. Sure.  

A. So absorption actually takes two hours 

because some people may eat and don't process that 

fast.  That's why the absorption takes two hours.

Q. And that's kind of his point, though, 

right? 

A. Yeah. 

Q. Different people absorb and metabolize 

alcohol at different rates, correct? 

A. Correct. 

Q. You have to make a bunch of 

assumptions -- 
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A. No. 

Q. -- in order to get to this? 

A. In this case, there is no assumption 

because -- 

Q. Okay.  Well, you're assuming the 

information is truthful, correct? 

A. Yes. 

Q. And based on the assumption and the 

information you're given, there's a number of drinks 

that you would associate with a person who would be 

at this level for that three-hour window of 

drinking, right? 

A. That number of drinking -- the number of 

drinks are derived from how much would the person 

should have consumed to reach this level at this 

time.  So when --

Q. Right.  And you're making an assumption 

about the amount of drinks in that particular time 

period, correct? 

A. Right.  He must have drink.  You 

know --

Q. Sure.

A. -- alcohol doesn't come from anywhere. 

Q. And for your --

A. It comes from -- 
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Q. -- calculation to be correct, how many 

drinks would he have had to have in that three-hour 

window? 

A. It says 14.  14 drinks.

Q. 14 drinks?  

A. Uh-huh. 

Q. In a three-hour window would have gotten 

the result based on your calculation? 

A. Uh-huh. 

Q. Okay.  With regard to the cocaine that 

we're talking about, again, just like alcohol or any 

other drug, different people are impacted in 

different ways, correct? 

A. Correct. 

Q. Could have a euphoric result.  Could 

have a dysphoric result? 

A. Yes. 

Q. It has different rates of elimination 

from the body, cocaine does, right? 

A. Correct. 

Q. It has different impacts on a person 

based on how it is used, correct?  

For instance, if you ingest it via 

smoking it, that has a different impact than you 

would have inhaling it? 
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A. It isn't -- it's for how long you're 

going to feel.  That's -- that's the issue.  How you 

introduce it is determining for how long you are 

going to feel the effect and how long it's going to 

take the body to -- 

Q. So the length of the impact depends on 

how you ingest it? 

A. Yes, and how much you ingest it. 

Q. All of these things you don't know? 

A. I don't know. 

Q. So what you're saying is there's a range 

of possible effects, correct? 

A. Correct. 

Q. You can't say which one they are? 

A. I can't; but according to what the -- 

based on this result and the metabolic profile of 

the cocaine, I can assume reasonably using a 

scientific fact that the person has started 

processing the cocaine.  That's why you're seeing 

the metabolite.  If you see the metabolite, that 

means the person has started processing and that's 

why the metabolite showed up and then the levels of 

the cocaine is waning down.  It's going down.  

That's a small amount of cocaine that was found in 

his system.  So it's reasonable for me to say he 
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could be in a crash phase.  

Q. Is it frequent in science that you 

assume things? 

A. Well, you assume things based on a 

scientific fact. 

Q. Okay.  And what scientific fact can you 

determine a person -- let me back up.  

Every person is different, right? 

A. Correct. 

Q. Cocaine impacts -- I mean, running a 

gamut of it could be in your system, it could be 

impacting you for 15 minutes, it could be impacting 

you for 30 minutes, it could not be impacting you, 

it could increase your performance, perception, 

cognitive skills, correct? 

A. In the beginning, yes. 

Q. You're assuming based on the facts 

provided to you by the District Attorney's Office 

how this is impacting a person, correct? 

A. Correct. 

Q. With regard to your job at the 

laboratory, what's your title? 

A. Analytical operations manager. 

Q. So you're in charge of all the 

personnel, staffing, everybody at the laboratory? 
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A. Yes. 

Q. How long have you been doing that job? 

A. Well, since 2013. 

Q. Okay.  You would agree with me in blood 

testing it's important to have good people working 

at the lab? 

A. Correct. 

Q. It's important that you trust those 

people? 

A. Correct. 

Q. It's important that their information be 

accurate? 

A. Correct. 

Q. It's important because there's so many 

different people handling a sample? 

A. Yeah.  Depending on the case, yes. 

Q. And different people rely on different 

people to do the job.  For instance, the one 

toxicologist might rely on another toxicologist to 

do the extraction? 

A. Rely means?  

Q. The person who does the actual run 

didn't extract the sample or the specimen? 

A. Could be, yes. 

Q. One person may do maintenance on the 
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instrument that the other person uses? 

A. Yes. 

Q. One person may prepare the specimens to 

be loaded into the tray for a run that's not the one 

who does the run, correct? 

A. Correct. 

Q. One of the people who dealt with this 

specimen was a person named Jameaker Dumas.  Are you 

familiar with that person? 

A. Yes. 

Q. Is she employed at your laboratory? 

A. Not now, but she was. 

Q. Okay.  How long ago was she fired? 

A. I don't specifically remember. 

Q. Okay.  

A. But -- 

Q. Awhile back? 

A. Awhile back, yeah. 

Q. Okay.  And as a result of her firing, 

you guys did a bunch of retesting? 

A. When we were requested to retest, yes. 

Q. Okay.  And the reason she was fired is 

she takes a proficiency exam, correct? 

A. That's not the reason that she was 

fired. 
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Q. Right.  She was fired because she got 

the answers ahead of time? 

A. No.  The reason she was fired has 

nothing to do with her analytical work. 

Q. Okay.  It had to do with her honesty? 

A. I can only tell you it's not because of 

her analytical work. 

Q. Okay.  Was she truthful about the 

mistakes she made? 

A. The mistakes she made where?  I can't 

answer that question. 

Q. Okay.  You were obviously involved with 

her firing? 

A. Involved with what?  

Q. Were you involved with her firing?

A. No. 

Q. In the investigation? 

A. No. 

Q. Okay.  When you have someone who is 

fired from your laboratory, do you want to make sure 

that that doesn't happen again? 

A. As far as I'm concerned, what I have, 

the analysts, they're analysts that perform the job 

in the lab.  They're truthful.  That's all I know. 

Q. Okay.  And if they're not, you don't 
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want them working at the lab? 

A. You don't want people who are not 

truthful to work in the lab. 

Q. And did y'all do training to make sure 

that this type of behavior didn't happen again? 

A. Everybody does have to be ethical 

standards and everyone will be read that ethical 

standards and everyone knows what ethical standards 

forensic toxicologist must have and everyone 

complies with that. 

Q. Okay.  And it's fair to say that 

Ms. Dumas didn't meet that ethical standard? 

A. I can't comment on that. 

Q. But she was fired? 

A. I was not involved. 

Q. Okay.  Even though you're in charge of 

the personnel? 

A. Yeah, but there's higher management.  So 

higher than I do. 

Q. Oh, there is one thing I forgot to ask 

you about.  

So making assumptions about the time of 

his last drink being 5:00 o'clock, right? 

A. I didn't make that assumption.  That was 

given to me. 
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Q. Right.  But you have to operate under 

the information you're given, right? 

A. Yes. 

Q. Let's say you were given information 

that his last drink was ten minutes before the 

accident.  Would it be possible that he would be in 

the absorptive phase? 

A. Yes. 

Q. And if he's in the absorptive phase, 

that would reduce his result rather than raise it? 

A. It would reduce it. 

MR. STEPHENSON:  Pass the witness, 

Your Honor. 

MS. CLEMONS:  Just a few questions, 

Your Honor. 

REDIRECT EXAMINATION

BY MS. CLEMONS:  

Q. Dr. Guale, in regards to Jameaker Dumas, 

you weren't involved in her firing, correct? 

A. No, I was not. 

Q. But you are aware that it had nothing to 

do with anything when it comes to testing of samples 

in the lab, correct? 

A. Yes, I know that. 

Q. Okay.  And, in fact, it just had 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 70

something to do with her applying for a different 

job, right?  If you're aware.  

A. Something to do with what?  

Q. Her applying for a different job, 

something in an interview, correct? 

A. I -- I can't comment on that. 

Q. Okay.  But if it had something to do 

with the way she analyzed something or anything like 

that, you would know, correct? 

A. If it was -- if she was involved with 

anything analytical, yes, I would be involved.

Q. And you don't know anything about that, 

so we can assume that she -- it had nothing to do 

with anything for testing?  

A. I can assure you there's nothing related 

to her laboratory work. 

Q. And Defense counsel had mentioned that 

when y'all were requested, y'all did go ahead and 

retest some samples.  Did that have to do with the 

availability of her testimony? 

A. Yes.  The reason that we are retesting 

it is because she's not available to testify. 

Q. Did it have anything to do with the 

accuracy of those results? 

A. No. 
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Q. In this case as part of your job, you 

reviewed all of the procedures done in this case and 

the testing in this case, right? 

A. Correct. 

Q. And did Ms. Dumas have anything to do 

with the testing in this case? 

A. No. 

Q. Okay.  Do y'all have -- I guess the best 

word I can give is fail-safes at the -- in the lab 

when it comes to testing to make sure all of the 

procedures are correctly followed and y'all are 

testing the correct blood? 

A. Yes. 

Q. And what are those procedures? 

A. We -- we keep the chain of custody, 

electronic chain of custody that by of the samples 

tested, when they were tested, when they were under 

custody of somebody or whoever is the analyst and 

when the testing was done and then when, you know, 

the testing was recorded.  So all that is included 

in our chain of custody electronically. 

Q. And you review that, correct, before you 

sign off on any lab report? 

A. Correct. 

Q. And if something was wrong or something 
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had been not done correctly, you wouldn't sign off 

on that lab report? 

A. No, I would not.  

MS. CLEMONS:  Okay.  Nothing 

further, Your Honor. 

MR. STEPHENSON:  Just briefly, 

Judge. 

RECROSS-EXAMINATION

BY MR. STEPHENSON:  

Q. Dr. Guale, have you ever testified that 

one of your laboratory tests was bad, was incorrect, 

was inaccurate? 

A. Have I ever testified on a result that's 

inaccurate?  

Q. Right.  

A. No. 

MR. STEPHENSON:  Nothing further, 

Judge. 

MS. CLEMONS:  Nothing further. 

THE COURT:  Okay.  Thank you, 

Doctor.  You may step down.  

May she be finally excused?  

MS. CLEMONS:  Yes, Your Honor. 

MR. STEPHENSON:  She may, Judge.

* * * * * * * * * * *
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THE STATE OF TEXAS    :

COUNTY  OF  HARRIS    :

I, LINDA HACKER, Official Court Reporter 
in and for the 177th District Court of Harris 
County, Texas, do hereby certify that the above and 
foregoing contains a true and correct transcription 
of all portions of evidence and other proceedings 
requested in writing by counsel for the parties to 
be included in this volume of the Reporter's Record, 
in the above-styled and numbered cause, all of which 
occurred in open Court or in Chambers and were 
reported by me.

I further certify that this Reporter's 
Record of the proceedings truly and correctly 
reflects the exhibits, if any, admitted by the 
respective parties.
 

I further certify that the total cost for 
the preparation of this Reporter's Record is 
$________________ and was paid or will be paid by 
Harris County.

WITNESS MY OFFICIAL HAND on this the 12th 
day of September, 2016.  

/s/ Linda Hacker   
LINDA HACKER, CSR No. 4167
Expiration Date:  12-31-16
Official Court Reporter
177th District Court
1201 Franklin, 19th Floor
Houston, Texas   77002
713-755-6332
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Pierce, Michal (IFS)

From: Young, Cynthia (IFS)
Subject: Court Testimony
Attachments: COURT TESTIMONY EVALUATION, rev 6.docx

 
 

From: Young, Cynthia (IFS)  
Sent: Tuesday, June 30, 2015 4:37 PM 
To: 'Tyler@tylerflood.com' <Tyler@tylerflood.com> 
Subject: Court Testimony 
 
Good afternoon Mr. Flood, 
 
Toxicologists, Josie Hollowell and  Dr. Fessessework Guale, testified on 06/26/15, in the case of State of Texas vs. Matt 
Sechrist.   In order to fulfill a specific requirement for our laboratory accreditation, we seek feedback from attorneys 
when our analyst testify.  This feedback is vital to our quality assurance program.    
 
Please complete the attached evaluation form for each analyst and return by  fax to 713‐796‐6794 or by email to 
cynthia.young@ifs.hctx.net.  The laboratory case number is IFS14‐16996. 
 
Thank you for your assistance, 
 
Cynthia Young, BS, D‐ABFT‐FT  
Quality Manager 
Harris County Institute of Forensic Sciences 
1885 Old Spanish Trail 
Houston, Texas 77054 
713‐796‐6912 
713‐796‐6794 (fax) 
cynthia.young@ifs.hctx.net 
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From: Young, Cynthia (IFS)  
Sent: Friday, August 26, 2016 4:40 PM 
To: alli@tylerflood.com 
Subject: Court Testimony 
 
Good afternoon Ms. Lannon, 
 
Toxicologists, Kim Peterson and  Dr. Fessessework Guale, testified on 08/19/16, in the case of State of Texas vs. Rusbel 
Gonzalez.   In order to fulfill a specific requirement for our laboratory accreditation, we seek feedback from attorneys 
when our analyst testify.  This feedback is vital to our quality assurance program.    
 
Please complete the attached evaluation form for each analyst and return by  fax to 713-796-6794 or by email to 
cynthia.young@ifs.hctx.net.  The laboratory case number is IFS16-02572. 
 
Thank you for your assistance, 
 
Cynthia Young, BS, D‐ABFT‐FT  
Quality Manager 
Harris County Institute of Forensic Sciences 
1885 Old Spanish Trail 
Houston, Texas 77054 
713-796-6912 
713-796-6794 (fax) 
cynthia.young@ifs.hctx.net 
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TOX.16.03 Root Cause Analysis   
 

Define Event:  

In late August 2016 it was discovered the Analytical Operations Manager (AOM) was misstating the title of her Master of Science 
degree during court testimony. 
 

RCA Team- Quality Director, Quality Manager, QA/QC Project Coordinators, Director of Toxicology and Chemistry, and Chief 

Toxicologist.  

Triggers- Unclear testimony regarding the nature of her degrees led to management review of provided documentation and past 

court transcripts, as well as direct observation of testimony. 

 

Find Possible Causes:  

 

 

See summary that overlaps Defining Event & Finding Potential Causes for CAR. 
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Find the Root Cause:                                            

 

Records/Documents 

Were all the records containing her credentials consistent with each other? 

 NO. The major stated on her transcript and diploma did not match what was written on her job application, CV, or SOQ. 

 

Did she try to hide her true major by withholding documents?  

 NO. The diploma was in her Q-Pulse People file. If she submitted her diploma, she was not hiding her true major.  

  

Did she misrepresent credentials in order to qualify for her position? 

 NO. She met the criteria of her initial and ultimate job description and was qualified to perform her required duties. There was 

no need for her to misrepresent credentials in order to gain employment or a promotion. 

 

Methods/Processes 

Were her credentials verified at the time of hiring? 

 UNKNOWN. The application process did not require official transcripts to be submitted by applicants in 2006.(A)   Interviews 

varied; it was at the discretion of the hiring manager to verify credentials. Her hiring manager is no longer employed by the office. 

 

Were her CV and SOQ checked for accuracy? 

 NO. Staff CVs are currently not checked. SOQs were often reviewed for format and consistency with duties by QA personnel; 

however, up until this point they were normally not checked against diplomas or transcripts.(B) A misstated degree would not have 

been caught unless someone compared the SOQ against the diploma or transcript. 

 

Was there a lack of court monitoring and evaluation? 

 MAYBE. Toxicology staff, particularly managers, were historically evaluated by attorneys or other court parties, not crime lab 

personnel.(C)  Earlier monitoring would have caught the misrepresentation on the stand only if the manager was aware of her 

degree as stated in her diploma. 

  

Leadership Issues 

Were opportunities missed early on to verify her credentials or monitor her court testimony? 

UNKNOWN. Again, it is unclear if her hiring manager verified her credentials or observed her testify in court. If her hiring manager 

was aware of the discrepancy between her application and SOQ and did not take action, then it is likely the hiring manager would 

not have acted if she heard her misstate her credentials on the stand.  
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Did the agency fail to provide testimony training? 

NO. Accreditation mandates training for staff in forensic science and criminal and civil law procedure. The AOM attended general 

forensic science knowledge and general court testimony training sessions throughout her career at IFS. Although the AOM had 

participated in a mock trial during her first year of employment, she did not complete a mock trial when the scope of her testimony 

changed. It remains unknown if a mock trial would have led to the issue being caught sooner. 

 

Did the agency fail to provide ethics training? 

 NO. Accreditation mandates ethics. training for laboratory personnel. The AOM had attended multiple ethics training sessions 

throughout her career at IFS. 

 

Human Factors 

Did she confuse the concepts of course concentration and major? 

NO. Neither the educational institution nor her transcript provided evidence that her program offered a toxicology concentration 

or toxicology emphasis. Nevertheless, the AOM felt strongly that her toxicology courses and toxicology research meant that her 

degree was “in toxicology.” 

 

Was there pressure from staff or agency management to possess a higher degree in “toxicology”? 

NO. The AOM possessed multiple post-graduate degrees.   She was in a director-level position despite the fact that none of them 

contained the word “toxicology.” 

 

Was the misrepresentation of her credentials done so maliciously? 

NO. The AOM did not have a history of falsifying results or records. She was not known to intentionally misrepresent facts. 

 

Did the AOM wish to curtail the process of being qualified as an expert in toxicology? 

YES. She was uncomfortable with the adversarial nature of the courtroom. When attorneys qualify an expert witness for the jury, 

a series of questions are asked about the witness’s education, training, and experience. The more relevant one’s education, training, 

and experience is to their field of expertise, the faster the attorney can qualify the witness. Irrelevant degrees may prompt 

additional questions from an attorney. 

 

Did she understand the consequences her actions would have on the cases and her career?  

NO. The AOM considered the conflation of her true degree as innocuous, and that others would find it innocuous, as well. The 

associated consequences, up to and including perjury, were not on her radar, and therefore, they were not a deterrent. Even when 

confronted with her wrongdoing, she did not fully appreciate the consequences her actions had within the criminal justice system.  

 

 

See summary for solutions and action (Corrective Action & Preventative Action) 
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Preventative changes that were already implemented after the AOM was hired: 

(A) Currently, lab policy mandates official transcripts and/or diplomas to be checked before hiring. 

Preventative changes that were implemented after the incident: 

(B) Lab policy has been changed to require records to be submitted with every SOQ and CV revision. 

(C) Re-emphasized existing IFS testimony monitoring policy to stress the importance of managers receiving direct testimony 

observation by IFS personnel. 

 

Measure and Assess:  

1) Further ethics discussions with the staff showed all understood the severity and ramifications of misrepresenting 

credentials. 

2) SOQ reviews showed the need to request supporting records from current staff.  All SOQs and CVs have been updated with 

supporting records. 

3) Closed RCA October 21, 2016 
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THIS CERTIFIES THAT 

Fessessework Guale 
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Given this 20th day of May, 2014 

Michal Pierce, M.S. 
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 Roger Kahn, Ph.D. 
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Is hereby awarded to 

DR. FESSESSEWORK GUALE 
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Quality Management/Training Development  
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The Harris County Institute of Forensic Sciences is accredited by the National Association of  
Medical Examiners, American Society of Crime Laboratory Directors/Laboratory Accreditation  

Board-International, American Board of Forensic Toxicology, Texas Department of Public Safety, 
Accreditation Council for Graduate Medical Education, and the Texas Medical Association  
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Quality Director 
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Tuesday, December 27, 2016Printed on:

Corrective and Preventive Actions Report

Details

Crime Laboratory Services\ToxicologyLevel ISamms, Warren

Raised Against (Department or 
Supplier)

SeverityRaised By Person

Crime Laboratory\Forensic 
Toxicology

Target DateStandardSource

8/26/2016Gray, TeresaClosedTOX16.03
Raised DateOwnerStatusNumber

Define Problem

The Toxicology Analytical Operations Manager (AOM) had difficulty explaining her qualifications on the witness stand during a  
routine line of questioning resulting in an Assistant District Attorney (ADA) expressing concern over her testimony 
performance. While reviewing the court testimony with the ADA afterward, it was discovered the AOM was misstating the title  
of her Master of Science degree.The AOM’s behavior on the stand appeared to deviate from two established codes of ethics:-
The ASCLD/LAB Guiding Principles of Professional Responsibility for Crime Laboratories and Forensic Sciences requires that  
a forensic expert “accurately represent their education, training, experience, and area of expertise.” -The American Board of  
Forensic Toxicology expects all certificate holders to follow the ABFT Code of Ethics, among which is the requirement to  
“Perform all professional activities in Forensic Toxicology with honesty and integrity, and refrain from any knowing  
misrepresentation of their professional qualifications, knowledge and competence, evidence and results of examinations, or  
other material facts.”

Details

Pierce, Michal9/8/2016Pierce, Michal
Closed ByClosed DateOwnerTarget Date

Investigate-Root Cause Analysis

The Assistant District Attorney was interviewed about the expert witness testimony, as a testimony transcript (which was  
requested) was not immediately available. Specifically, the employee stated on the stand that she did not receive education or  
training regarding the effects of alcohol on humans.  The employee was then counselled about the feedback obtained, and  
stated that she interpreted the question as being only within the confines of her formal education, not any subsequent work  
experience, training, or continuing education. The Chief Toxicologist accompanied the employee to her next court appearances  
in order to directly observe her testify. Several deficiencies were noted by the Chief Toxicologist. A subsequent review of her  
credentials revealed that her Master of Science degree was not in “Toxicology”, as stated in past court transcripts; rather, it  
was in “Physiological Science”. Furthermore, she stated her degree was in Toxicology on her SOQ, curriculum vitae, and  
employment application.  When the employee was asked about the apparent discrepancy in her testimony about credentials,  
she stated that she always considered her degree to be “in Toxicology” due to the nature of her coursework and research,  
despite the fact that her degree and transcript stated otherwise.  Accordingly, the root cause was determined to be that the  
employee felt that the term “Toxicology” better described her course of study, and did not believe that she was misrepresenting  
her credentials. Further, she failed to recognize the ramifications this discrepancy would have on her professional integrity and  
within the criminal justice system.

Details

Pierce, Michal9/29/2016Gray, Teresa
Closed ByClosed DateOwnerTarget Date

Q-Pulse by Gael Ltd.
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Determine Action

Re-train the employee to communicate her credentials and professional opinions in the most clear and accurate manner  
possible while on the witness stand.

Details

Gray, Teresa9/29/2016Gray, Teresa
Closed ByClosed DateOwnerTarget Date

Corrective Action

-A performance improvement plan (attached) was developed to re-train the employee in expert testimony, with an emphasis in  
clarity of communication.-The discovery about the misstated degree was disclosed to the Harris County District Attorney’s  
Office. A list of potentially affected cases was generated and submitted to the attorneys.-All three accreditation bodies were  
notified of the nonconformance.

Details

Gray, Teresa10/10/2016Gray, Teresa
Closed ByClosed DateOwnerTarget Date

Actions
Number Owner Target Date Completed Date
Details Response

Employee resigned on 9/21/16, before completing the P.I.P.Performance Improvement Plan was developed, presented, 
and signed by the employee on 8/30/16.

10/10/201611/30/2016Gray, Teresa1

The HCDAO issued a notice to the defense bar that same 
day.

The Crime Laboratory Director and Quality Director met with 
the Belinda Hill, Allison Baimbridge, Terrence Wyndham, 
and Inger Chandler from the HCDAO on 9/6/16 to discuss 
the discrepancies noted in the employee's testimony.

9/6/20169/6/2016Pierce, Michal2

All acknowledged receipt of the disclosure.The Texas Forensic Science Commission, ASCLD/LAB, and 
ABFT were notified of the nonconformance via 
email/electronic submission.

9/9/20169/9/2016Pierce, Michal3

Preventive Action

-All SOQs and curricula vitae of crime laboratory employees will be reviewed for consistency with their submitted diplomas and  
academic transcripts.  Supporting documentation for claims will be requested, if not already on file with HCIFS.-Honesty about  
education and qualification in area of expertise is being reiterated in ethics training sessions.-Court transcripts were reviewed  
by management and incidents of note will be incorporated into future testimony training sessions.

Details

Pierce, Michal10/11/2016Pierce, Michal
Closed ByClosed DateOwnerTarget Date

Rev/App By: Manager/Director

I acknowledge I have reviewed this summary and approve.
Details

Samms, Warren10/12/2016Samms, Warren9/29/2016
Closed ByClosed DateOwnerTarget Date

Rev/App By: Crime Lab Director

I acknowledge I have reviewed this summary and approve.
Details

Kahn, Roger10/17/2016Kahn, Roger10/10/2016
Closed ByClosed DateOwnerTarget Date
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Rev/App By: Quality Mgr

I acknowledge I have reviewed this summary and approve.
Details

Young, Cynthia10/17/2016Young, Cynthia10/11/2016
Closed ByClosed DateOwnerTarget Date

Closure by Quality Director

Employee submitted a letter of resignation the week of September 19th, before completing the performance improvement plan.  
Ethics and testimony training for the rest of staff will continue as planned.

Details

Pierce, Michal10/21/2016Pierce, Michal
Closed ByClosed DateOwnerTarget Date

Q-Pulse by Gael Ltd.
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Comments on review of testimony given by Fessessework Guale, DVM 

May 23, 2017 

The Harris County Institute of Forensic Sciences’ Chief Toxicologist and senior management reviewed the 
complaint submitted by Mr. Tyler Flood, on behalf of the Harris County Criminal Defense Lawyer’s 
Association, and six additional transcripts provided by the Harris County District Attorney’s Office.  In each 
testimony, Dr. Fessessework Guale testified that she had a Master’s degree in toxicology.  As the Harris 
County Institute of Forensic Sciences disclosed to the Harris County District Attorney’s Office in September 
2016, Dr. Guale’s degree is a Master of Science in Physiological Sciences.   

In his complaint, Mr. Flood questions Dr. Guale’s previous testimony regarding retrograde extrapolation.  
Mata vs. State of Texas holds an expert witness to a high standard when testifying to retrograde 
extrapolation: 

 “The expert's ability to apply the science and explain it with clarity to the court is a paramount 
consideration.   In addition, the expert must demonstrate some understanding of the difficulties 
associated with a retrograde extrapolation.   He must demonstrate an awareness of the 
subtleties of the science and the risks inherent in any extrapolation.   Finally, he must be able to 
clearly and consistently apply the science.”    

In general, Dr. Guale communicates poorly, which we addressed in her performance improvement plan. 
Her testimony was occasionally unclear, contradictory or without sufficient explanation, problems that 
Mata cautions against.  Ascertaining whether Dr. Guale possesses sufficient knowledge of forensic 
toxicology principles and their proper application to testimony is difficult from the reviewed transcripts 
because her testimony lacks detail and clarifying explanations.  The following responses are based on 
some of the specific example transcripts provided by Mr. Flood in his complaint, as illustrations of the 
issues involved.   

The State v. Imrecke  transcript excerpt is from a “gatekeeper hearing” that was conducted outside the 
presence of the jury specifically to address the questions raised by Mata. Dr. Guale explained that her 
extrapolation calculations were performed with the assistance of a software program known as 
BACTracker.  BACTracker performs anterograde and retrograde calculations according to information 
provided by the user, such as time of first drink, time of last drink, time of interest, tested BAC, height, 
weight, and gender.  BACTracker, like any calculator, will perform calculations independent of context; 
the user must determine whether the entered variables and calculated results are appropriate.  In this 
hearing, Dr. Guale was asked repeatedly how certain parameters (i.e. time of first drink, time of last drink, 
time of blood draw, time of incident, presence of food, etc.) impact the BAC calculation.  Dr. Guale’s 
responses clearly demonstrated that she relied on the software for calculation, and she was unable to 
convince the court that she appropriately understood the underlying ethanol pharmacokinetics upon 
which the software is based.  On each occasion, she described how each parameter would affect the 
BACTracker program and how the absence of a parameter would default BACTracker to an “average” for 
the calculation.  The judge characterized Dr. Guale’s role as data entry.   

Mr. Flood specifically questions Dr. Guale’s testimony on retrograde extrapolations when an individual 
could still be absorbing alcohol.  The challenge for any toxicology expert is to know that the individual is 
in the post-absorptive phase.  Absorption is a multi-variate process, influenced by the amount and kind 
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of food eaten, smoking, the type of drink consumed, and gender, among others, and may last as little as 
15 minutes or may extend beyond two hours.  The absorption rate of a particular individual at a particular 
time is unknown as many of the critical variables are unknown or unknowable; therefore, the expert must 
assume absorption is complete to perform retrograde extrapolation or “subtract off” potentially 
unabsorbed alcohol.  Different experts use different time “thresholds” between the time of last drink and 
the incident to assume complete absorption.  Some experts use a 60-minute absorption window, as most 
individuals have completed absorption in an hour; others may use a more conservative two-hour window.  
Irrespective of the time threshold used, it is imperative that the expert acknowledges and clearly explains 
the assumptions made in their calculations, as required by Mata. 
 
In the Imrecke transcript, Dr. Guale provides unclear and often contradictory testimony regarding 
extrapolation while still absorbing.   Initially, the prosecutor presents a hypothetical in which 1 hour 41 
minutes elapses between last drink and time of stop.  Dr. Guale testifies to an extrapolated concentration 
using a pre-prepared BACTracker report without clearly stating she was assuming the defendant was in 
the elimination phase (Page 19).  On Page 43, she disputes Mr. Flood’s assertion that absorption lasting 
for two hours or more is reported in the scientific literature (“It’s my experience that two hours – I haven’t 
seen, even with the slowest absorption, the maximum I saw is one and a half hours.”)  This contradicts 
her testimony from the year prior in State v. White that absorption can take up to 2 hours.  Dr. Guale then 
reverses her position in the Imrecke hearing when Mr. Flood offers to show her literature, ultimately 
agreeing that absorption can take up to two hours and later testifying on multiple occasions in the Imrecke 
hearing that the maximum is two hours.  Mr. Flood asks her, “And generally, it’s not common practice for 
any lab professional or colleagues to attempt to extrapolate back into the absorption phase.”  She 
responds, “Correct.” (Page 47).  On further questioning, she says that extrapolation into the absorption 
phase “…just increases the range; that’s all it does really.”   The court asks whether she can do 
extrapolation into the absorption phase, Dr. Guale does not directly answer the court’s question and 
instead answers about anterograde extrapolation (page 128).  The court then provides a hypothetical 
using less than 2 hours for absorption and Dr. Guale says that she “can subtract 0.024 which is the total 
concentration of alcohol you can obtain from having a two hour absorption.”  It is not clear how Dr. Guale 
calculated this 0.024 concentration.  It is possible that she was attempting to “subtract off” unabsorbed 
alcohol, but she does not explain her thought process.  On re-cross, Mr. Flood asks, “You testified several 
times that you cannot extrapolate and give a number if a person is in the absorption phase?”  Dr. Guale 
responds, “You can give a range.  You cannot extrapolate,” which is contradictory.  She further testifies 
that the drinking pattern before the stop does not matter, which is incorrect, as the time of last drink is 
crucial for estimating absorptive state and calculating possibly unabsorbed alcohol, if she were 
“subtracting off” drinks proximate to the stop.  By pages 53 to 55, it appears everybody was confused as 
to what the other party was saying, and the assumptions being made. With the confusion, it is difficult to 
differentiate whether Dr. Guale’s deficiency is her knowledge or her ability to communicate.  Ultimately, 
the court grants the defense motion to suppress extrapolation testimony.   
 
Dr. Guale provides similar testimony in another case (State v. Rusbel Gonzalez).  The prosecutor provides 
a hypothetical for extrapolation.   Dr. Guale performs the extrapolation, this time stating she was assuming 
elimination.  On cross, she concedes that the defendant may be absorbing as approximately 1.5 hours 
elapsed from the time of last drink to stop; thus, she could only give a range for BAC (a range was not 
provided on direct).  On re-direct, she explains that if the defendant was still absorbing she could subtract 
off 0.02 “which you can possibly absorb within that 30 minutes and subtract it” from the BAC.  It is not 
clear how Dr. Guale arrived at 0.02 g/100 mL absorption within an hour.  However, from both of these 
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courtroom examples it is clear that Dr. Guale believed that extrapolation in the absorption phase could 
be calculated, but the result would be provided as a range. 
 
In his complaint, Mr. Flood also raises concerns about “chromatograms that do not match the labs 
calibration curve in blood ethanol cases.  Dr. Guale was unable to provide an explanation as to [why] the 
results in the chromatograms provided to defense counsel do not match the values on the calibration 
curve for the batch run for the sponsored BAC result.”   There are actually two issues here – 1) how the 
blood alcohol macro used by HCIFS updates the calibration curve with calibrators analyzed on the day of 
analysis and 2) how concentrations are displayed on the chromatogram versus on the calibration curve 
report.   
 
For issue 1, the macro used by HCIFS automatically updates the calibration model after individual 
calibrators are analyzed, rather than updating after all six calibrators are finished running.  For example, 
if we were re-calibrating today, the results from today’s calibrator 1 would replace yesterday’s calibrator 
1; the calibration would be saved with today’s calibrator 1 and yesterday’s calibrators 2-6; and a 
chromatogram would print with a concentration calculated from the discontinuous calibration curve 
(identified as “raw data” in the Imrecke transcript).  Then, results from today’s calibrator 2 would replace 
yesterday’s calibrator 2; the calibration would be saved with today’s calibrators 1 and 2 and yesterday’s 
calibrators 3-6, and the “raw data” would print.  This process would repeat for all six calibrators.  After 
the calibration curve is updated completely, chromatograms for today’s six calibrators would be printed 
with concentrations calculated from the complete, updated calibration model; these correct 
concentrations are used to assess the accuracy of the calibration model.  In the Imrecke trial, Kimberly 
Peterson, former HCIFS Toxicologist III, provided accurate testimony on calibration, not Dr. Guale.   
 
The second issue relates to how concentrations are rounded or truncated to the third decimal place by 
the instrument software.  For chromatograms, concentrations are truncated to three decimal places, but 
on the calibration curve report, the concentrations are rounded.  The rounding vs. truncated difference 
causes the concentrations to be different in the last decimal place on occasion.  Ultimately, the issue is 
moot, as the concentration printed on the calibration curve report is not used to assess curve 
acceptability; only the chromatogram concentration is used.  In the De La Cruz trial, Dr. Guale is asked 
about the difference, which she attributes to issue 1 described above.  Dr. Guale thought defense counsel 
was hiding documents from her, which supported issue 1 and never attributes the difference to issue 2. 
   
The testimony provided in these transcripts do not appear to meet the standards expected of an expert 
witness.  Dr. Guale testified on relatively few occasions – 19 times from December 2011 to November 
2015, as another toxicologist provided the majority of interpretative testimony.  After November 2015, 
Dr. Guale testified more frequently as she was the highest-ranking member of the Forensic Toxicology 
Laboratory (14 cases from November 2015-August 2016).  Current HCIFS management had no knowledge 
of Dr. Guale’s difficulties communicating in court until late 2015; from 2010 until then, Dr. Guale’s 
testimony evaluations were rated acceptable or higher.  Feedback was sought both from the prosecuting 
and defense attorneys she encountered. Even in late 2015, the substance of Dr. Guale’s testimony was 
not questioned, just her ability to articulate.  Questions about the substance of Dr. Guale’s testimony 
arose in mid-2016.  By that time, a higher-ranking, qualified toxicologist was hired as Chief Toxicologist, 
and that individual was able to  evaluate Dr. Guale’s toxicology knowledge.  During direct observation of 
Dr. Guale’s testimony, the Chief Toxicologist noted similar issues to those found in the reviewed 
transcripts.  Dr. Guale was placed on a performance improvement plan to address her deficiency.  
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Concurrently, the inconsistency in her degree was discovered, and Dr. Guale resigned before she could 
complete the performance improvement plan.  
 
In her role as Analytical Operations Manager, Dr. Guale trained other analysts in alcohol interpretation 
and testimony.  The Chief Toxicologist evaluated these analysts independently in July 2016 before Dr. 
Guale’s testimony ability was questioned; in the Chief Toxicologist’s opinion, these analysts understood 
and were able to explain sufficiently alcohol pharmacology.  
 
As in the past, feedback regarding trial testimony will be actively sought from defense counsel, judges and 
prosecutors.  Feedback will be collected and reviewed by an independent employee in the Quality 
Management Division so that any questions of competency may be addressed immediately as they are 
brought to our attention.  Moving forward, several additional measures have been implemented to 
address inadequate testimony.  First, all testifying personnel, including the technical managers, must be 
evaluated annually by a competent expert in the discipline. If the technical manager is the highest-ranking 
qualified member of the discipline, an external expert will be sought for testimony review. Concerns will 
be addressed promptly with regularly scheduled follow-up. Second, trainees must pass a mock trial before 
qualification and authorization to commence casework in a new category of testing when there is a 
reasonable expectation of testimony. Third, in the event there is a change in technical management, the 
new technical leader must review the credentials, qualifications, and competency of each analyst in that 
particular discipline. The review must be documented and may include new mock trials or direct 
observation in court for those analysts that testify. 
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Comments on additional review of testimony given by Fessessework Guale, DVM 
 
July 12, 2017 
 
The Harris County Institute of Forensic Sciences (HCIFS) received 32 transcripts from the Harris County 
District Attorney’s Office (HCDAO) in June 2017.  Case information for each, including the blood alcohol 
concentration, is listed in the table below. Ten of these transcripts (Dailing, de la Cruz, Gaddis, Gonzalez, 
Hitt, Hull, Imrecke, Sitawisha, White and Williams) were previously provided by the HCDAO or Harris 
County Criminal Defense Lawyer’s Association and reviewed (see HCIFS response to the TFSC dated 
5/23/2017); therefore, no new action was taken on these transcripts.  The HCIFS chief toxicologist and 
senior management reviewed the remaining 22 transcripts.   
 
Consistent with previously reviewed testimony, Dr. Fessessework Guale testified that she had a Master’s 
degree in toxicology, which we have confirmed to be a Master’s degree in Physiological Sciences from 
Oklahoma State University.  Additionally, in Allen, Arnold and Cisneros, she is inconsistent regarding a 
degree in animal science, identified as a “bachelor’s degree,” “first degree” or just a “degree” without 
qualification.   
 
Dr. Guale testified about ethanol in a majority of the newly reviewed transcripts.  Consistent with 
previously reviewed testimony, she provides unclear and contradictory testimony regarding extrapolation 
and absorptive state.  For example, in Lengua and Sechrist, she describes the time of first and last drink 
as the “most important” or “most crucial” variables for extrapolation, but in Arnold, Lengua, Ronald 
Rodriguez and Ulloa, she says such information is not necessary.  Despite defense challenge on her 
opinion, as in Ronald Rodriguez, Dr. Guale maintains that time of last drink is not important because she 
knows the blood result (0.16g/100mL): 

 
Defense counsel: “Okay.  Now, without that specific information, like – the things like 
when he had the first drink, when he had the last drink, when exactly he ate that day, 
things like that, you can’t specifically say he was above a 0.08 at the time of driving, right?” 
Dr. Guale: “It doesn’t matter.  As a matter of fact, when he started drink and when he 
stopped drinking - ” 
Defense counsel: “Ma’am, hold on.  Let me finish” 
Dr. Guale: “-does not matter for the calculation.” 
Defense counsel: “It doesn’t matter.” 
Dr. Guale: “It doesn’t matter.” 

 
In at least five cases (Cisneros, Lenguea, K. Nguyen, Richardson, and Ronald Rodriguez), she provides 
extrapolation testimony without having any information about the drinking history.   
 
In various testimonies, Dr. Guale voluntarily testifies to or agrees with an attorney’s representation of 
inaccurate information.  Again, it is difficult to determine whether these are attributable to her imprecise 
communication or an actual lack of knowledge, as some issues are addressed only one time.  Examples 
include: 

 In Cisneros, agreeing that elimination is when we “go to the bathroom and throw up.” 

 In Flores, agreeing that cocaine route of administration dictates whether an individual 
experiences euphoria or dysphoria. 
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 In Johnson-Cervera and Ronald Rodriguez, testifying that side effects for alprazolam and tramadol, 
respectively, are present only when the drug is not used as prescribed. 

 
With the exception of the specific inaccuracies described above, the new transcripts are consistent with 
the concerns described in our May 23, 2017 response.  Dr. Guale struggles to articulate her opinion and 
the scientific principles she used to formulate her opinion.  

 
*When uncertainty of measurement was reported, it was expressed using a 99.73% level of confidence. 

Case Information on Additional Testimonies Reviewed 

Count Last Name First Name Cause # Case # BAC (g/100mL)* Year of Testimony 

1 Allen Gary 10-DCR-054820 ML2010-1351 0.19 2012 

2 Arnold Michele 1271759 J10-06188 0.19 2013 

3 Belcik Meredith 1985568 IFS14-12454 0.223±0.018 2015 

4 Blackwood Jennifer 1433419 Non-IFS 0.21 2016 

5 Cisneros Rodolfo 1934514 IFS13-13325 0.16±0.013 2014 

6 Cozart Lucas 1642313 J09-09853 N/A (drugs only) 2011 

7 Dailing Amanda 2025753 IFS15-07504 0.184±0.015 2016 

8 Delacruz Jose 2024734 IFS15-08648 0.109±0.009 2016 

9 Flores Jaime 1459301 IFS13-11740 0.1 2016 

10 Gaddis Edwin 1996292 IFS14-15391 N/A (drugs only) 2016 

11 Gonzales Rusbel 2075665 IFS16-02572 0.149±0.012 2016 

12 Hitt Lanis 1973657 IFS14-09330 N/A (drugs only) 2015 

13 Hull Leonard 1317022 J09-01514 0.19 2012 

14 Imrecke Daniel 1999133 IFS14-16245 0.136±0.011 2016 

15 Johnson-Cervera Errick 2047197 IFS15-17194 N/A (drugs only) 2016 

16 Juanopulous Alex John 1980687 IFS14-11329 0.095±0.008 2015 

17 Lengua Carlos 1302347 IFS11-03041 0.12 2012 

18 Nguyen Kim Chi 1979172 IFS14-10570 0.181±0.014 2015 

19 Nguyen Luc  1989534 IFS14-13486 0.144±0.012 2015 

20 Pineda Carlos 1971540 IFS14-08462 0.191±0.015 2015 

21 Ramer Renea 2027310 IFS15-07917 0.178±0.014 2016 

22 Reynosa Quincey 1472480 IFS15-09398 0.196±0.016 2016 

23 Richardson Akil 1965632 IFS14-06839 0.156±0.013 2015 

24 Rodriguez Ronald 1834521 IFS12-06340 0.16 2013 

25 Rodriguez Roy 2017073 IFS15-05103 0.13±0.011 2015 

26 Sechrist Matt 1998977 IFS14-16996 0.24±0.016 2015 

27 Sitawisha Nomathemba 1870305 IFS12-13209 0.21 2014 

28 Ulloa William 1489724 IFS15-16358 0.157±0.013 2016 

29 Vu Phuy Thanh 1932115 IFS13-12745 0.091±0.008 2015 

30 White Warren 1937165 IFS13-13855 0.145±0.012 2015 

31 Wiggins Gina 2018-58026 J10-07375 0.21 2012 

32 Williams Troy 1248664 ML2007-4218 0.1 2012 
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