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DISSENTING OPINION

The singleissue raised by Appellant on apped is. “ Defendant did not receive effective assstance
of counsd.” Since there was no motion for a new trial and no subsequent hearing on the motion to

determine trid dtrategy, the majority overruled the point of error and affirmed the trid court.

That Sngleissue is based on the failure of the defense attorney to object when the trid court told
the jury they had to be sequestered because the defendant demanded it. The mgority opinion deds
only withthe form, rather thanthe substance, of thisappeal. However, if we look at the egregious action
of the trid court that gave rise to the clam of “ineffective assstance of counsd,” we come to the
inescapable conclusonthat the trid judge deprived this Appdlant of afar trid. Thetrid judgeintentionaly
ignored Article 35.23 of the Texas Code of Crimina Procedure and told the jury they could not go home



to their families because the defendant demanded they be sequestered. The action of thetria judge was
caculated to prgudice the jurors againgt the defendant.

“Any person who makes known to the jury which party made the motion not to alow separation
of the jury shdl be punished for contempt of court.” TEX. CODE CRIM. PROC. ANN. Art. 35.23; see,
e.g., Hood v. State, 828 SW.2d 87, 93 (Tex. App.—Austin, 1992, no pet.) (holding artidle 35.23's
severance provisons to be mandatory). Inthiscase, thetria judge told the jury, not once but twice, that

the defendant was to blame for separating them from their families for the night.

At 3:34 p.m., February 18, 1997, the jury retired to deliberate. The defendant madeamotion that
the jury not be separated. Later, the court caled the jury into the courtroom and the following exchange
occurred between the court and the jury:

THE COURT: All right. Ladies and gentleman, it's6 o'dock in the evening. Ordinarily
what 1 would do is send you home and have you come back and
ddiberatetomorrow morningat 9 0’ clock, but the defensewantsyouto -
- wal, first let me ask you: Is there any reasonable expectation of you
reaching averdict in the near future? Who is your foreman?

FOREMAN: | am.

THE COURT: Any reasonable expectation of averdict in the near future?
FOREMAN: | don't believe.

THE COURT: All right. The defense will not let you —— alow you to separate

inthiscase. The only dternative to you is | must sequester you
for thenight. You will be taken to ahotel. You are under the
same admonishments. Y ou are not to discussthecase. . . .

Indicating a desire to communicate with the court, the jury went back into the jury deliberation
room and sent the fallowing note to the judge: “We have some persona stuations that would make
overnight says amajor predicament. No supervison of children.” The judge wrote the following answer
on the jury note and returned it to the jury: “1 am sorry - but | cannot legdly alow youto separate without
permission of the date, the

defendant and the defendant’s lawyer. The latter two have refused to alow separation. | am thus

prevented by law to dlow you to go home and return.”

This appeal presents a clear abuse of congtitutiond rights and fundamenta fairness by the triad
judge, who was supposed to be in charge of protecting those very sacred rights. However, this glaring
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error has not been addressed by the mgority opinionsamply because it was brought to the courts' attention
inanissue entitled “ Appelant did not receive effective assstance of counsd at trid.” | believethemgority
has placed form over substance and has failed to ded with the red error that occurred in the trid court.

Unassignederror may be addressed and utilized to reverse a convictionwhentheinterestsof justice
require it. See State v. Shepard, 920 SW.2d 420,422 (Tex. App.— Houston[1<t Dist.] 1996, pet.
ref’d). The Court of Criminad Appeds permits the use of unassigned error to address errors that are
gpparent onthe face of the record. See Carter v. State, 656 S.W.2d 468,469 (Tex. Crim. App. 1983)
(enbanc). A condtitutiond grant of gppellate jurisdiction treats a right of appeal in crimind cases“asa
remedy to revise the whole case upon the law and facts, as exhibited in the record.” 1d. at 468.

The dtate has aleged that Appellant has a duty to show harm, and he failed to do so. Therefore,
the state argues, he hasfaledto satisfy the requirementsof Strickland. However, even wheretestimony
fromAppdlant’ strid attorneywould be helpful in determining whether the failureto object wasthe product
of “trid strategy,” such evidence in this case is not necessarily a prerequisite to an anadyss of whether the
error complained of met an “objective standard of reasonableness.” See Strickland v. Washington,

466 U.S. 668, 688, 1014 S. Ct. 2052, 2064, 80 L. Ed.2d 674 (1984).

| fully recognize that the Court of Criminal Appedls has recently reversed this court’s finding
ineffective assstance of counsel where the atorney did not testify asto “triad strategy.” See Thompson
v. State, 981 S.W.2d. 319, 324 (Tex. App.—Houston [14™ Dist.] 1998) rev’' d 9 S.W.3d 808 (Tex.
Crim. App. 1999). However, Thompson did not involve aviolation of acongitutiond right, and it did
not destroy the reasonabl e expectation of “fairnessand impartidity” by the trid judge. Some condtitutiona
violations, “by their very nature cast so much doubt on the fairnessof thetrial processthat,
as a matter of law, they can never be considered harmless.” Satterwhite v. Texas, 486 U.S.
249, 253, 108 S. Ct. 1792, 1794, 100 L. Ed.2d 284, 293 (1988) (emphasis added).

| sncerdly bdieve it isthe duty of the courts of gppedl s to vigoroudy defend therightsof dl persons
toafair trial by anunbiased juryand animpartial judge. Whenwefail to protect those sacred
rights, we make this gppellant’s condtitutional guarantee of a far trid, by an unbiased jury, a hollow
promise. | further beieve affirming this conviction underminesthe right to fundamenta fairnessin our fact-
findingprocess. See Estellev. Williams, 425 U.S. 501,503, 96 S. Ct. 1691, 48 L. Ed.2d 126 (1976).



If this appeal was based on abuse of discretion, or violaion by the trid judge of Artide 35.23,
Texas Code of Crimina Procedure, there is no doubt that any appellate court in this state would reverse
the conviction. Should the results be different because the attorney on apped “mis-labeled” the point of

eror?

| would reverse the convictionand remand for anew trid. No doubt Appellant will get afair trid
this time because the judge who blatantly ignored Article 35.23, Texas Code of Crimina Procedure, is no
longer on the bench.
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