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OPINION

In this wrongful foreclosure case, Vicente Velasguez (“Vicente’) appedls a judgment entered in
favor of Chase Manhattan Mortgage Corporation (“Chase’) on the grounds that: (1) the agreement
providingthe bass of the forecl osure was unauthorized and invaid; and (2) the tria courtimproperly placed
the burden of proof on the plaintiff in the jury question. We affirm.



Background

In August of 1983, Vicente and his wife, Lorina, purchased a homein Houston. The warranty
deed was sgned in the Phillippines, where Vicente and Lorinawere then living, and stated that Vicente
would “assume or pay” the unpaid balance of the previous owners mortgage note (the “note’). That note,
which Vicente believed he was assuming, had aninterest rate of 8.75%. Two monthslater, while Vicente
was dill inthe Phillippines, Chase contacted Vicente sbrother, Raymundo, and had him sgnamodification
assumptionagreement (the “agreement”) as“ attorney infact” for Vicente. Theagreement provided, among
other things, that the interest rate on the note would be increased to 12.75%, and, thus, that a greater
amount would have to be paid to retire the debt.

Vicente, Lorina, and their children began living in the housein 1985. In May of 1996, after the
house was posted for foreclosure, Vicente filed this suit againgt Chase for wrongfully foreclosing on the
house. In December of 1996, the house was foreclosed upon by and sold to Chase, which clamed that
the principa balance on the note was $35,588.40 based on an interest rate of 12.75%.

At trid, the jury found that Raymundo was acting as Vicente s atorney in fact when he sgned the
agreement, and it awarded Chase $35,588.40 in principal, $3,112.06 in interest, and $1,090.33 in
attorney’ sfees. Although Chase had gppraised the value of the house a $85,000 in 1996, it purchased
the house at the foreclosure sde for $57,156.78. The trid court entered a judgment for Vicente in the
amount of $17,365.93.2

It is undisputed that, by the time of foreclosure, Vicente's payments would have been sufficient to
pay off the note at the origina interest rate of 8.75%. During the approximately twelve years that
Vicente made payments on the note, his monthly payments ranged from $541.00 to $819.00. Vicente
claims that he always made higher monthly payments than were required because he wanted to pay
the loan off faster.

2 This amount is essentialy equal to the difference between Chase’'s bid at the foreclosure sale
($57,156.78) and the amount the jury found that Vicente owed Chase under the note ($39,790.79).
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Validity of the Agreement

Vicente's firgt point of error argues that the agreement was ineffective because: (1) both Vicente
and Lorina were ligble on the note whereas the agreement was executed only on behdf of Vicente; (2)
there was no written power of attorney authorizing Raymundo to sign the agreement onVicente sbehdf;
(3) there was no evidence that Raymundo had authority to enter into it on Vicente's behdf; and (4)
Raymundo never appeared before the notary who notarized his signature.

To preserve acomplaint for gppellate review, a party must generdly raiseit in the tria court and
obtainaruing. See TEX. R. APP. P. 33.1(a).® Inthiscase, items(1), (2), and (4) above do not chalenge
the fact findings made by the jury but instead assert legd reasons for holding that the agreement is not
enforceable. However, Vicente has cited and we have found no portion of the record a which he raised
these contentions in the tria court and obtained aruling. Therefore, those contentions present nothing for
our review and are overruled.

Sufficiency of the Evidence of Authority

In support of contention (3), Vicente assarts that: (i) his, Lorina' s, and Raymundo’ s testimony al
edtablished that Raymundo did not have Vicente' s authority to sgn the agreement; (i) Raymundo sgned
it at the request of only the holder of the note at that time, Gibratar Savings Association; and (iii) therewas
no evidence that Raymundo had authority to act for Vicente or Lorina

An appdlant attacking the legd sufficiency of an adverse finding on an issue on which he hasthe
burden of proof must demonstrate on appeal that the evidence established the finding he sought as a matter
of law. See Sterner v. Marathon Oil Co., 767 SW.2d 686, 690 (Tex.1989). In conducting such a
review, the court mugt first examine the record for evidencethat supportsthe finding made, while ignoring
al evidenceto the contrary. See Victoria Bank & Trust Co.v. Brady, 811 SW.2d 931, 940 (Tex.

In acivil case, judicid economy generally requires atrial court to have an opportunity to correct an
error before an appeal proceeds. See In re C.0.S,, 988 S.W.2d 760, 765 (Tex. 1999). Moreover,
one should not be permitted to waive, consent to, or neglect to complain about an error at trial and
then surprise his opponent on appeal by stating the complaint for the first time. Seeid. Therefore,
our rules of civil procedure and decisions thereunder generaly require a party to apprise a tria court
of its error before that error can become the basis for reversal of a judgment. Seeid.
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1991). If there is no evidence to support the finding, the reviewing court must then examine the entire
record to determine if the contrary proposition is established as a matter of law. Seeid.*

In this case, the trid exhibits indude a disclosure satement filed by Vicerte in 1995 in his
bankruptcy proceeding. The disclosure statement includes a representation that the origina interest rate
on the note was 8.75%, “but that rate was increased to 12.75% when Mr. Velasguez assumed the
obligation onor about October 4, 1983.” Such an unqualified representation by Vicente that the rate had
been increased supports an inference that the increase was vdidly agreed to and thus that Raymundo had
Vicente' sauthority toSgn the agreement on hisbehaf. Becausethisdisclosure satement issomeevidence
of Raymundo’s authority, we cannot say that there is no evidence to support the jury’s finding that
Raymundo was acting as attorney in fact for Vicente in Sgning the agreement. Therefore, we overrule
Vicente s chdlenge to the sufficiency of the evidence to support this finding.

Burden of Proof

Vicente' s second point of error argues that the trid court improperly placed the burden of proof
on himin jury question one asking whether Raymundo acted as his attorney in fact.

Under Rules 265, 266, and 269, the party having the burden of proof on the whole case hasthe
right to open and close the evidence and find argument. See TEX. R. CIV. P. 265, 266, 269. For
purposes of these rules, the burden of proof onthe whole case is determined from the pleadings and rests
uponthe party againgt whom judgment must be entered under the pleadings if neither sideintroduced any
evidence. See Walker v. Money, 120 SW.2d 428, 431 (Tex. 1938).

After dting this rule as being controlling of this point of error, Vicente sbrief summarily assertsthat
if Chase had offered no evidence that Raymundo was acting as atorney in fact for Vicente in agning the
agreement, Vicente “would have unquestionably been successful.” However, the relevant inquiry does not

This standard does not mention the possibility that, in reaching its finding, the trier of fact merely
disbelieved the uncontroverted evidence that establishes the contrary proposition as a matter of law.
Although we have found no case in which the Texas Supreme Court has considered the issue, Texas
courts of appeds have differed on it. See generally W. Wendell Hall, Sandards of Review in
Texas, 29 ST. MARY'S L. J. 351, 482-83 (1998). However, if the trier of fact may disbelieve
uncontroverted evidence, legal sufficiency challenges to the evidence on issues on which the
chalenging party has the burden of proof would be negated. Because such a challenge has been
recognized by the Texas Supreme Court, we infer that it is not thereby negated.
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evauate alack of evidencefromone party, but fromboth. Moreimportantly, Vicente' s brief provides no
authority or andysis to support a conclusion that he would have been successful if no evidence had been
offered. Instead, it revertsto the contention, rejected above, that Raymundo’ slack of authority wasproven
conclusvely. Under these circumstances, Vicente' s second point of error failsto demondrate thet thetria
court erred in placing the burden of proof on him in jury question one and is overruled.
Cross-Points

Chase asserts two cross-points of error challenging the damages and attorney’ s feesawarded to
Vicente. However, except for just cause, an appellate court may not grant morefavorable rdief to a party
who files no notice of gpped than did thetriad court. See TEX. R. APP. P. 25.1(c). Because the record
in this case contains no notice of apped filed by Chase, the complaints asserted in Chase' s cross-points
present nothing for our review. Accordingly, its cross-points are overruled, and the judgment of thetrid
court is affirmed.

Richard H. Eddman
Judtice

Judgment rendered and Opinion filed October 28, 1999.
Pandl conggts of Jugtices Amidel, Edelman, and Wittig.
Do not publish— TEX. R. APP. P. 47.3(b).



