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OPINION

In this mdidous prosecution case, Regina Hardy Smithapped s atake nothing summary judgment
entered infavor of Chowdary Y damanchili d/b/aBrookstone Joint Venture d/b/a Brookstone Apartments
(collectively, “Brookstong’), CNC Investments, Inc. alk/aCNC Invesmentsalk/aC& C Investments, Inc.
(collectively, “CNC”), and AlImaD.



Garza on the ground that fact issues exist regarding causation, probable cause, and mdice. Wereverse
and remand.
Background

Smithwas atenant of an gpartment complex owned by Brookstone and/or CNC and managed by
Garza. After someof Smith’spersond property wasremoved from her gpartment for non-payment of rent,
Garzainformed the police that Smith had threatened her withphysical harm. The police arrested Smith but
later dismissed the charges. Smith thereafter sued appellees for mdicious prosecution, dander, and libel
in connection with Garza' s statement to the police and Smith's arrest.

Appdleesfiled motions for summary judgment on the grounds that they did not initiate or procure
a caimind prosecution againg Smith, probable cause existed to file a crimina complaint againgt Smith
independent of appellees actions, gppellees did not act with mdice in making the complaint, and neither
libel per se nor dander per se were committed against Smith.  Smith opposed appellees motions for
summary judgment on the grounds that she did not make any threats and, therefore, that appellees
purposefully providing false and mideading informationto the police to the contrary caused Smith'sarrest,
precluded any vaid probable cause to arrest her, and congtituted amdicious act. Thetrid court granted
a take-nothing summary judgment in favor of appellees without stating the grounds upon which it was
based. Smith apped's the summary judgment as to her daim of mdicious prosecution® on the ground that
fact issues existed concerning causation, probable cause, and maice.

Standard of Review

Summaryjudgment may be granted if the evidence referenced inthe motionor response showsthat
there is no genuine issue of materid fact and the moving party isentitled to judgment asamatter of law on
the issues expresdy set out inthe motionor response. See TEX. R. CIV. P. 166a(c). Summary judgment
is proper if adefendant disproves at least one dement of each of the plaintiff's daims or establishes dl
elements of andfirmative defenseto eachdam. See American Tobacco Co., Inc. v. Grinnell, 951

S\W.2d 420, 425 (Tex. 1997).

Because Smith’s brief does not assign error to the granting of summary judgment on her claims for
libel and slander, we will not address them.



Whenreviewing asummary judgment, we take astrue dl evidence favorable to the nonmovant and
indulge every reasonable inference and resolve any doubt in the nonmovant’s favor. See Rhone-
Poulenc, Inc. v. Steel, 997 SW.2d 217, 223 (Tex. 1999). Whenatrid court'sorder granting summary
judgment does not pecify the groundsit relied upon, the reviewing court must affirmthe summary judgment
if any of the summary judgment grounds are meritorious. See Bradley v. State ex rel. White, 990
S.\W.2d 245, 247 (Tex. 1999).

Existence of Fact | ssues
To prevall onadamfor maidous prosecution, a plaintiff must establish: (1) the commencement
of acrimina prosecution againgt the plaintiff; (2) causation (initiation or procurement) of the action by the
defendant; (3) termination of the prosecution in the plantiff's favor; (4) the plaintiff'sinnocence; (5) the
absence of probable cause for the proceedings; (6) maice in filing the charge; and (7) damage to the
plaintiff. See Richey v. Brookshire Grocery Co., 952 SW.2d 515, 517 (Tex. 1997).
Causation

The causation dement of amalicious prosecution claim requires a defendant to initiate or procure
crimina proceedings. See Browning-Ferris Indus., Inc. v. Lieck, 881 SW.2d 288, 292-93 (Tex.
1994). A person procuresacrimina prosecution if his actions were enough to cause the prosecution, and
but for his actions the prosecutionwould not have occurred. Seeid. at 293.2 Conversely, aperson does
not procure a criminal prosecution when the decison whether to prosecute is left to the discretion of
another, indudingalaw enforcement officid or the grand jury, unlessthe person providesinformationwhich
heknowsisfase Seeid. a 292. Thisis because an intelligent exercise of discretion isimpassble when
a prosecutor is provided false information. See id. at 294. Therefore, a person who provides fase
information cannot complain if a prosecutor actson it; he cannot be heard to contend that the prosecutor
should have known better. See id. at 294. Such a person has procured the resulting prosecution,
regardless of the actions of the prosecutor, and the causationdement for malicious prosecutionis satisfied.
Seeid.

A criminal prosecution may be procured by more than one person. See Browning-Ferris 881
S.W.2d at 293.



Inthis case, appellees summary judgment motion argued that causation was lacking because the
decisonto arrest Smith was made by Officer Wilson, the investigating officer, and the Didtrict Attorney’s
office, not appellees. Wilson stated in his affidavit that, based upon his persona observations at the
gpartments and the statements from Garza, Diane Kotwitz, and Patricia Dixson, he believed there was
probable cause to arrest Smith for making terroridtic threets.  Specificdly, Wilson's affidavit stated that
the determinationto arrest Smithwas based on his own independent observations and discussions withthe
Didrict Attorney’s office.

However, despite the evidence in Wilson's &ffidavit, causation is not negated if the information
Gaza reported to Wilsonwas fdse. See id. Smith's affidavit accompanying her summary judgment
response specificaly denies that she ever made athreat of any kind. Taking this afidavit as true, as we
mus, it is evidence that the contrary information Garza provided to the police wasfase. Because afact
issue was thereby raised onthat eement, causationisnot aground upon which the summary judgment may
be affirmed.

Probable Cause

The probable cause determination in a malicous prosecution daim asks whether a reasonable
person would believe that a crime had been committed given the facts as the compl ainant honestly and
reasonably believed themto be before the crimind proceedings wereindituted. See Richey, 952S.W.2d
at 517.2 Inthis case, Smith contends that her affidavit controverts that she ever made a threat and thus
raises afact issue whether appellees or areasonable person could have bdieved that a crime had been
committed. We agree. Because a fact issue was raised on the eement of probable cause, it is not a
ground upon which the summary judgment may be affirmed.

Malice

In malicious prosecution actions, there is an initial presumption that the defendant acted reasonably
and in good faith and had probable cause to initiate the proceedings. See Richey, 952 SW.2d at
517. That presumption disappears once a plaintiff produces evidence that the motives, grounds,
beliefs, and other evidence upon which the defendant acted did not constitute probable cause. See
id. at 518. The burden then shifts to the defendant to offer proof of probable cause. Seeid.
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The mdice dement of mdidous prosecution is satisfied by a showing that the offending actions
were taken with reckless disregard for the rightsof others. See Smithv. Sneed, 938 SW.2d 181, 183
(Tex. App—Audtin 1997, no writ). In this case, appelees contend that nothing in Smith's summary
judgment affidavit indicate that they acted with maice. In addition, appellees noted in their summary
judgment motion that Smith indicated in an interrogatory answer that there was no animaosity or history of
bad fedings between Smith and appellees.

Smith argues that the summary judgment evidence raises a fact issue concerning malice because
Garzaand Kotwitzmade afdsereport to the police, whichisitsdf evidence of mdice. Furthermore, Smith
contendsthat relevant informationthat was withhed fromthe arresting officerswhichwould have precluded
her arrest.  Thisincluded a conversation between Smith and Garza regarding excessive late charges and
Smith’ sintention of notifying the corporate office of such charges.

We agreethat the dement of malice is not negated as long as a fact issue existswhether appellees
made a fdse report to police agang Smith. Because the controverting summary judgment evidence
concerning whether athreat was made createsa fact issue on the elements of causation, probable cause,
and maice, summary judgment was not properly granted. Accordingly, the judgment of the trid court is

reversed, and the case is remanded for further proceedings.
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Judgment rendered and Opinion filed October 28, 1999.
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