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OPINION

Terry Dickson, appellant, was charged intwo separateinformationswiththe misdemeanor offenses
of arimind trespass and assault. See TEX. PEN. CODE ANN. § § 30.05, 22.01 (Vernon Supp. 1999).
Appdlant entered a plea of “not guilty” to both offenses. After congdering the evidence, a jury found
appdlant guilty as charged. Thetria court assessed gppellant’ s punishment at confinement for 180 days
in the Harris County Jal for the crimind trespass and 270 days in the Harris County Jal for the assaullt.
In three points of error, appdlant dams (1) the evidence at trid was legdly insuffident to support the
assault conviction; (2) the evidence at trid was factualy insufficient to support the assault conviction; and



(3) appdlant was denied the right to confront and cross-examine witnesses againg him in violation of the
Sixth and Fourteenth Amendments to the U.S. Condtitution when the trid court prevented him from
impeaching State' switness, Anthel Bolyn. We affirm.

On May 28, 1997, Anthel Bolyn, the complainant, and Jesse Garza were working as security
guards at an gpartment complex where they lived. The two men noticed gppellant walking through a
section of the complex where no onelived. Only residents and guests were alowed on the grounds and
“no trespassing” signs were posted around the complex. Bolyn did not recognize appellant as a resident
or frequent guest. Appellant was carrying a pillow case over his shoulder and his shirt had tape acrossthe

front.

Bolyn and Garza watched gppdlant as he waked across the complex. A few moments later, the
two menfound gopellant peeking around the corner by abasketbal court watching children play. Asthe
security officers approached, they informed gppdlant they wanted to speak with him.  Bolyn then
recognized gppelant asthe manhe had chased away fromthe apartmentsafew months earlier after picking

up alittle girl in acommon area

Upon recognizing appellant, Bolyn quickened his pace. Appdlant ran, and Bolyn gave chase.
Bolyn summoned hdlp from the night manager of the complex, and continued the pursuit. Bolyn closed in
after gppd lant unsuccessfully attempted to dimb afence. Appd lant then pulled something from his pocket
and lunged at Bolyn’ sstomachwiththe object. Theobject cut Bolyn’ sstomach and blood wasvisblefrom
outsde his shirt.

Bolyn tried unsuccessfully to grab appellant. Appelant encountered another fence and Bolyn
caught up. Bolyninformed appellant the police were on their way and to stop resisting. The apartment’s
night manager arrived and confirmed that police had been summoned. Appdlant then jumped the fence
and ran to anearby service station. Appellant attempted to stedl a car from awoman pumping gas, but
the keys were not inthe ignition. Asthe pursuing security guards approached, they saw awoman begting

on acar’sdriver sde window, screaming, “That’smy carl That's my car!”

The men pulled gppdlant out of the vehide and wrestled him to the ground. Bolyn, concerned
appdlant was reaching for hispocket again, head-butted appellant. Bolyn continued to restrain appdllant’s
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arms, fearing he would again reach for his pocket. When Officer D. J. King of the Pasadena Police
Department arrived onthe scene, he observed appdlant sruggling withBolyn and Garza. King handcuffed
appellant. A subsequent search revealed appellant wasin possession of aset of keysand KY jely.!

In his fird point of error, gopelant clams the evidence is “legdly insufficient” to support his
conviction for assault because the State did not show appelant cut Bolyn with a key as dleged in the
information. When reviewing the legd sufficiency of the evidence, welook at the evidencein thelight most
favorable to the verdict and determine whether any rationd trier of fact could have found the essential
elementsof the crimebeyond areasonabledoubt. See Jackson v. Virginia, 443 U.S. 307, 319 (1979);
Mason v. State, 905 S.W.2d 570, 574 (Tex. Crim. App. 1995). Thejury isthe exclusve judge of the
credibility of withessesand of the weight to be given thair testimony. See Jones v. State, 944 SW.2d
642, 647 (Tex. Crim. App. 1996). Likewise, reconciliationof conflictsinthe evidenceis soldy withinthe
exclusve province of the jury. See id. This standard of review appliesto both direct and circumgtantial
evidence cases. See Chambersv. State, 711 SW.2d 240, 245 (Tex. Crim. App. 1986).

Appdlant contends the State did not prove appd lant assaulted Bolyn by cutting his ssomach with
a key. The information alleged appellant injured Bolyn by “CUTTING THE COMPLAINANT'S
STOMACHWITH A KEY.” Though cutting with akey isnot arequired dement of the offense, gppellant
clamsthe dlegation is descriptive of an essentia dement of the offense and had to be proved up by the
State.

“[A]llegations whichare not essentia to condtitute the offense, and whichmight be entirdly omitted
without affecting the charge againgt the defendant, and without detriment to the indictment, are trested as
aurplusage.” Eastep v. State, 941 SW.2d 130, 134 (Tex. Crim. App. 1997) (quoting Whetstonev.
State, 786 S.W.2d 361, 364 (Tex. Crim. App. 1990)). Language in the indictment which is surplusage
canordinarily be disregarded and does not affect the State’ sburdenof proof. See Burrell v. State, 526
Sw.2d 799, 802 (Tex. Crim. App.1975). A well-recognized exception to the generd surplusage rule,
however, requiresthat if any unnecessary language included inanindictment describes an essentia dement

1 Officer King testified, “I think | also removed a pocket knife.” The apartment night manager and
another officer on the scene, however, both testified they were aware of only the keys and KY jelly.
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of the crime charged, the State must prove the dlegation, though needlessy included, even if the dlegation
would otherwise be surplusage. See id.; Whetstone, 786 S.W.2d at 364.

Therefore, the State is bound by the adlegations as set out in the charging insrument, and must
prove those dlegations beyond areasonable doubt. See Weaver v. State, 551 S.\W.2d 419, 420-21
(Tex. Crim. App. 1977). If avariance exists between the dlegations contained in an indictment and the
proof offered by the State, the evidenceisinauffident tosugtainaconviction. See Franklinv. State, 659
S.W.2d 831, 833 (Tex. Crim. App. 1983). However, herethe State offered circumgantid evidence that
the weapon used by appdlant was akey. Becausethe State dleged keys were used inthe attack and put
on evidence that keys were used, we find no “fatal variance’ between the information and the evidence
presented. The State presented sufficient evidence for the jury to find the object appelant took from his
pocket to cut Bolyn wasthe same object later removed by police. See Dewberryv. State, 743 S.W.2d
260, 264-65 (Tex. App—Dalas1987),rev’ d on other grounds, 776 S.W.2d 589 (Tex. Crim. App.

1989). We overrule point of error one.

In his second point of error, gppellant dleges the evidence is factualy insufficient to support a
conviction for assault. Appelant clamsthe fatd variance betweenthe dlegationin the indictment and the
proof at trid requires reversd. When reviewing the factud sufficiency of the evidence, we view dl the
evidence without the prism of “in the light most favorable to the prosecution” and set aside the verdict only
if itis* so contrary to the overwheming weight of the evidence asto be clearly wrong and unjust.” Clewis
v. State, 922 SW.2d 126, 129 (Tex. Crim. App. 1996). Although an appdllate court is authorized to
disagree with the verdict, afactua sufficiency review must be appropriately deferentia so asto avoid an
gppd late court’ s subdtituting its judgment for that of thejury. Seeid. at 130.

Appdlant did not offer any evidence that the keys removed from his pocket were not the same
object used to cut Bolyn. Appellant argues that because Officer King' s testimony that keys were used to
cut Bolyn is contradicted by Bolyn himsdf, a factud sufficiency review mus find the assault conviction
menifesly unjust. We disagree. Bolyn testified he was cut by an object held by gppellant. Bolyn did not
tedtify that he was not cut by a key. Testimony from the night manager and the officers at the scene,
confirmed keys were removed from appellant’s pocket. Thejury had the right to believe, based on the



State’ s evidence, that keys were used in the attack. We do not find the jury’ s verdict so contrary to the
overwhdming weight of the evidence as to be clearly wrong and unjust. Accordingly, appellant’ssecond

point of error is overruled.

Inpoint of error three, gppdlant contendsthe trid court erred indisalowing his attempt to impeach
the credibility of Bolyn with proof that Bolyn was on deferred adjudication, thus violating the Sixth and
Fourteenth amendments to the U.S. Congtitution. Appellant made ahill of exception, duringwhich Bolyn
testified he was on deferred adjudi cationfor another two monthsfor afeony committedin1992. Appdlant
argues he should have been able to cross examine Bolyn on his deferred adjudicationto expose a possible
bias, mative, or ill will.

In order to invoke hisright to questiona witness about the witness s deferred adjudication status,
the defendant must show the witness testified againgt the defendant as a result of bias, motive, or ill will
emanaing fromthe witness sdeferred adjudicationstatus. See Duncan v. State, 899 SW.2d 279, 281
(Tex. App.—Houston [14™ Dist.] 1995, pet ref’ d) (citing Callinsv. State, 780 SW.2d 176, 196 (Tex.
Crim. App. 1989). Appdlant does not contend, nor has he presented any evidenceto show, that Bolyn's
deferred adjudication status created some sort of bias, motive, or ill will. Under the facts presented here,
we find nothing to rationdly suggest Bolyn's deferred adjudication affected or even had the potentia to
affect the credibility of histestimony. Accordingly, appellant’sthird point of error is overruled.
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