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MAJORITY OPINION

Henry Dee Gilmore gppeal's aconviction for aggravated assault on numerous grounds. Weaffirm.
Sufficiency of the Evidence
Appdlant’s firgt point of error chalenges the legd and/or factud sufficiency of the evidence to
prove that: (a) the complainant suffered an assault; (b) gppellant was the assailant; (c) the assault occurred
on or about September 8, 1996; (d) gopdlant possessed the necessary culpable mental state; (e) the
complanant suffered a serious bodily injury; or (f) appellant exhibited a deadly weapon.

Standard of Review



When reviewing legd sufficiency, we view the evidence in the light most favorable to the verdict
and determine whether any rationd trier of fact could have found the dements of the offense beyond a
reasonable doubt. See Jackson v. Virginia, 443 U.S. 307, 318-19 (1979); Kutzner v. State, 994
S.W.2d 180, 184 (Tex. Crim. App. 1999). A factual sufficiency review takesinto consderationdl of the
evidence related to the chalenge and weighs the evidence which tends to prove the existence of the fact
indispute againgt the contradictory evidence. See Fuentesv. State, 991 SW.2d 267, 271 (Tex. Crim.
App. 1999), petition for cert. filed, ___ U.SL.W.__(U.S. duy 23, 1999) (No. 99-6384). Thejury’s
verdict will be uphdd unlessit is so againg the great weight of the evidence that it is clearly wrong and
unjus, i.e., manifestly unjust, shocking to the conscience, or clearly biased. Seeid.

Existence of Assault and Identity of Assailant

Appdlant’ sfirg point of error first argues that the State failed to prove that the complainant was,
in fact, assaulted or that the assallant, if any, was appdlant. 1n support of these contentions, appellant’s
brief outlines at length the testimony supporting these facts and then attempts to show its inconsstencies,
lack of credibility, and lack of corroboration, none of which can render evidence legdly or factudly
insuffident.  Although appellant’s brief cites some controverting testimony, it does not establish that the
verdict is S0 againg the great weight of the evidence that it is clearly wrong and unjust. Therefore, these
aufficiency chdlenges are overruled.

Date of Offense

Appdlant’s firg point of error next argues that the State faled to prove that the assaullt, if any,
occurred on September 8, 1996, because of aleged discrepancies between the complainant’ s testimony
and the medicd records as to whenthe assault occurred duringthe period from September 5 to September
9,1996. However, when anindictment allegesthat acrime occurred "on or about” acertain date, the State
can rely upon an offense with a date other than the one specificaly aleged so long as the date is anterior
to the presentment of the indictment and within the Satutory limitation period and the offense relied upon
otherwise meetsthe description of the offense contained inthe indictment. See Yzaguirre v. State, 957
S.\W.2d 38, 39 (Tex. Crim. App. 1997).



In this case, appellant’s originad indictment, dated October 16, 1996, dleged that the offense
occurred onor about September 8, 1996. All of the dates from September 5 to September 9 are anterior
to the presentment of the indictment and within the statutory limitation period. Therefore, any discrepancy
inthe evidence as to the date of the offense as among those dates does not render the evidencelegdly or
factudly insufficient. Accordingly, this ground of chalengeis overruled.

Culpable Mental State

Appdlant’ sfirgt point of error next argues that the State failed to prove that appellant possessed
the necessary culpable mentd state because the evidence proved only that he intended to engagein the
conduct but not that he intended to cause the result, i.e., serious bodily injury. In order to convict
aopdlant of aggravated assault, as dleged in hisindictment, it was necessary for the Stateto prove that he
intentionaly, knowingly, or recklessly caused bodily injury to the complainant. See TEX. PEN. CODE
ANN. 88 22.01(a), 22.02(a) (Vernon 1994). However, the jury may infer the requisite intent from the
conduct of the defendant. See, e.g., Alvarado v. State, 912 SW.2d 199, 207 (Tex. Crim. App.
1995). Therefore, the lack of direct evidence that appellant intended to cause serious bodily injury does
not render the evidence legdly or factudly insufficient. Nor has appellant demondtrated that his conduct
faled to drcumdantidly prove an intent to cause serious bodily injury. Accordingly, this ground of
chdlengeisoverruled.

Existence of Serious Injury

Appdlant’ sfirgt point of error next contends that the injury suffered by the complainant from the
assault was anot a serious bodily injury because the complainant suffered only a fractured ankle, had no
other injuries, received routine medica treatment, and was rel eased fromthe hospital ingood and improved
condition with no Sgns of osteoporosis. However, the fact that the complainant suffered anankle fracture
didocation and will never have normd use of her foot againislegdly sufficient to establish a serious bodily
injury, and the inconsstencies in the evidence cited by appellant do not render it factualy insufficient.
Accordingly, this sufficiency chdlengeis overruled.

Deadly Weapon



Finally, appellant argues that the State failed to prove that he used or exhibited a hand or foot as
adeadly weapon, asdleged inthe indictment, because ahand or foot is not a deadly weapon per se ad
no evidence was presented as to the relative size of the parties, the Sze and condition of the hands or feet
of gppellant, how they were used in the assault, or what injuries were inflicted by hands, arms, or fest.
However, the complainant’ stestimony that gppellant beat her and kicked her severely, resultinginabroken
ankle and hospitalization, are sufficient proof that appellant used and exhibited a hand and foot as deadly
weapons, and gppdlant presented no evidenceto the contrary. Becausethisground of challengetherefore
falsto demondratelegd or factud insufficiency of the evidence, it is overruled, and appdlant’ sfirst point
of error isoverruled.

Evidentiary Rulings

Appdlant’ ssecond point of error arguesthat the trid court erred inexduding: (a) the writtenreport
of an emergency medicd technician (*EMT”) that was admissble under the businessrecords or recorded
recollection exceptions to the hearsay rule; (b) ahospita nurse’ s report that was admissible as under the
business records exception; (¢) the testimony of a witness concerning the complainant’s behavior and
possible motive or bias againgt appdlant. Appellant’ s third point of error arguesthat the tria court erred
in faling to undertake the requisite balancing test of probative value versus prejudicid effect of evidence
of gppdlant’stwo prior convictions before admitting the evidence for impeachment.



Standard of Review

A trid court's evidentiary rulings are reviewed for abuse of discretion. See Bingham v. State,
987 SW.2d 54, 57 (Tex. Crim. App. 1999). If adecision to exclude evidence is correct on any theory
of law applicable to the case, it will be sustained. See Weatherred v. State, 975 SW.2d 323, 323
(Tex. Crim. App. 1998).

EMT Report

Appdlant’ ssecond point of error firgt arguesthat the trid court erred in excluding the report of the
EMT who fird treated the complainant because the report was admissble under the businessrecordsand
the recorded recollection exceptionsto the hearsay rule. The business records exception states that the
following is not excluded by the hearsay rule:

[a] ... report. .. madeat or near thetime by, or from information transmitted by,
a person with knowledge, if kept in the course of a regularly conducted business
activity, and if it was the regular practice of that business activity to makethe. . . report,
... all asshown by thetestimony of the custodian or other qualified witness,
or by affidavit that complieswith Rule 902(10) . . . .

TEX. R. EVID. 803(6) (emphasis added). Even if the witness is not a person with knowledge of the
information in the report and cannot identify such a person, the * person with knowledge® requirement of
rule 803(6) is stisfied if the evidence reflects that the records are: (i) generated pursuant to a course of
regularly conducted business activity and (ii) as a practica matter, dways created by or from information
transmitted by a personwithknowledge, a or near the time of the event. See Clark v. Walker-Kurth
Lumber Co., 689 SW.2d 275, 281 (Tex. App.—Houston [1% Dist.] 1985, writ ref’d n.r.e.).

Inthis case, the EMT tedtified that: (1) the exhibit appeared to be a* run sheet” for the complainant
and date in question; (2) heis required to make such a report when he goes to the scene of acdl; (3) he
isaware of “what’s going on” a the time he makes such areport; (4) most of the informationisrecorded
during the cdl; and (5) the writing gppeared to be his and the report was his. However, the EMT could
only assume that it was a cal he went on because he had no memory of going on the call or of the facts
written on the report. The EMT did not testify whether anyone ese had knowledge of the information in
the report. Because there is no evidence that the EMT had persond knowledge of the information in the
report, that the person providing the information reflected in the report had persona knowledge of it, or



that, as a practica matter, suchreportsare aways created by or frominformationtransmitted by a person
withknowledge, the report lacked a sufficient foundationto qualify under the business records exception.*

In addition, where arecord incorporates a statement by a citizen who isnot part of the regularly
conducted activity and thus has no duty to make the report, the record will be treated as double hearsay
and thus inadmissible to prove the truth of the matter asserted unless the citizen' s statement independently
fdlswithin an exemption from or exception to the hearsay rule. See Stapleton v. State, 868 SW.2d
781, 784 (Tex. Crim. App. 1993). Therefore, evenif the EM T’ sreport in this case had been proven up
asabusinessrecord, a separate exceptionwould have beenrequired to make the complainant’ s statement
therein admissible. Because appd lant failed to both provide the predicate to establish the EMT’ s report
as abusiness record and to offer or establish a second exception for the complainant’ s satementsin the
report, the trid court did not err in failing to admit the report as a business record.

The recorded recollection exceptionto the hearsay rule states thet the following is not excluded as
hearsay:

[a] . . . record concerning a matter about which a witness once had personal
knowl edge but now hasinsufficient recollection to enable the witness to testify fully and
accurately, shown to have been made or adopted by the witness when the
matter was fresh in the witness' memory and to reflect that knowledge correctly,
unless the circumstances of preparation cast doubt on the document's trustworthiness.

TEX. R. EVID. 803(5) (emphasis added). Inthiscase, the evidencedid not establisheither that the report
concerned amaiter about which awitness once had persona knowledge or that the report was made or
adopted by awitness when the matter was fresh in his memory. Therefore, the trid court did not abuse
its discretion in failing to admit the report under the recorded recollection exception.

Nurse’s Report

1 Compare Knox v. Taylor, 992 SW.2d 40, 64 (Tex. App.—Houston [14" Dist.] 1999, no pet.)
(holding that “person with knowledge” predicate was not established); Sholdra v. Bluebonnet Sav.
Bank, FSB, 858 S.W.2d 533, 535 (Tex. App.—Fort Worth 1993, writ denied); with Moyer v. Sate,
948 S.W.2d 525, 528 (Tex. App.—Fort Worth 1997, pet. ref’d) (holding that person with knowledge
predicate was met where EMT testified that the entries in his report were related to him by the
victim, a person with knowledge of those matters).
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Appdlant’ ssecond point of error next arguesthat the tria court erred inexduding a nurse' s report
that was admissible under the business records exception to the hearsay rule.
Appdlant moved to admit the complainant’s hospita recordsinto evidence as asingle exhibit.  Without
anything further being said abouit this request, the record reflectsthat the trid judge dismissed the jury from
the courtroom and took a brief recess. The record resumes with discussions taking place outside the
presence of the jury concerning whether appellant will be able to admit “that.” The trid judge responds
that it will be admitted with “those exceptions.”  The following exchange then occurred:

THE COURT: Y ou don't have any objection to it with those exceptions?

[DEFENSE COUNSEL]: | won't bring those items up with him but it will be in
evidence. If wedon't get it admitted we Il pull it out.

THE COURT: We can exciseit if it snotinevidence. You said you didn't have

any objectionto it —

PROSECUTOR: Other than those portions, your Honor.

The trid court then proceeded to admit the hospita records subject to the redaction of the statements
purportedly made by the complainant, “ particularly the ones where she istalking about astranger atacking
her....” With regard to those statements, the judge stated that the complainant would be recaled by
defense counsel and asked whether she made those statements after laying the proper predicate.

During a vair dire examination of the complainant outside the presence of the jury, appellant’s
counsel asked the complainant whether she made a satement to anurse that she had been attacked in her
home by a stranger. The complainant responded that she had not made that statement. At that time,
appdlant moved to admit the page containing the statement that had been previoudy redacted. The State

Because appellant has not asserted in the trial court or on appeal that any of the excluded reports
were not hearsay because they were offered only for the limited purpose of impeachment and not
for the truth of the matters asserted, we do not address that contention. Nor has appellant asserted
that any information in the excluded reports was admissible under the exception for statements made
for purposes of medical diagnosis or treatment under Texas Rule of Evidence 803(4). Similarly,
because appellant did not assert in the trial court, as he attempts to on appeal, that any statements
in the reports were admissible under the statement against interest exception, that contention presents
nothing for our review.



objected to the page’ sadmissononthe ground that it did not fal within the hearsay exception and that the
nurse should be brought in to testify. Thetria court sustained the State' s objection without response by
gppellant’s counsdl.  Because gppdllant has directed us to no portion of the record where the redacted
portion of the excluded page was proven up as a business record, we have no bass to conclude that the
trid court erred in failing to admit it as such.

Jones’s Testimony

Appdlant’s second point of error next argues that the triad court erred in limiting the testimony of
Airrie Jones concerning the complainant’s bias against appellant.®  Jones tetified that he knew the
complainant and had been a guest in her home during the time immediately preceding the trial. When
appellant attempted to question Jones as to how he came to be aguest in complainant’ s home, the State
objected based on reevance. At the conclusion of asdebar conference not reflected in the record, the
trid court sustained the objection.

After both the State and gppellant rested their cases and the jury retired to deliberate,
appellant made an offer of proof of Jones’ s proposed tesimony.* A party making an offer of proof “shall,
as soon as practicable, but before the court’s chargeisread to the jury, be alowed to make, in
the absence of thejury, its offer of proof.” See TEX. R. EVID. 103(b) (emphasis added). In this case,
there is no indication inthe record that gppellant requested, or the trid court refused to dlow him, to make
his offer of proof before the court’ s charge was read to the jury. Because appellant’s offer of proof was
not made before the court’s charge was read to the jury, no complaint was preserved, and this issue

presents nothing for our review. Accordingly, appdlant’s second point of error is overruled.

8 A defendant is allowed great latitude to show any fact which would tend to establish ill fedling, bias,
motive, and animus on the part of the witness testifying against him. See McDuff v. Sate, 939
SW.2d 607, 617 (Tex. Crim. App.), cert. denied, 118 S.Ct. 125 (1997). However, this right does
not prevent a trial court from imposing some limits on the cross-examination into the bias of a
witness. Seeid. Within reason, the tria judge should alow the accused great latitude to show any
relevant fact that might affect the witness's credibility. Seeid.

Appellant claims that Jones's testimony showed that, based on similar conduct with another boyfriend
in the past, the complainant would have filed false charges against appellant to get even with him for
leaving her.



Impeachment with Prior Convictions

Appdlant’ sthird point of error arguesthat the triad court erred in failing to undertakethe requisite
balancing test of probative vaue versus prgjudicia effect of evidence of appellant’ s two prior convictions
before admitting the evidence for impeachment.

Evidence of a witness's prior convictions is admissble for impeachment only if the crime was a
fdony or involved mora turpitude, and the trid court determines that the probative vaue outweighs the
prgudicid effect. See TEX. R. EVID. 609(a). However, as prerequisitesto preserving a complaint for
appellate review, a party must generdly object, state the specific ground for the objection, and obtain an
adverse rnuling. See TEX. R. APP. P. 33.1(a). The failure to object to a conviction offered for
impeachment on the ground thet its probative vaue is outweighed by its prgjudicia effect waives any
complaint onthat basis. See Ramirez v. State, 873 SW.2d 757, 762-63 (Tex. App.—El Paso 1994,
pet. ref’d).

In this case, when the State attempted to impeach gppellant with a prior conviction from 1983,
appellant’ s counsdl asked to approach the benchand asidebar conferencewas held off the record. After
the conference, the trid court stated that the objection was sustained and gave the jury an instruction to
disregard the question. Immediately theregfter, the State attempted to impeach appellant with a prior
conviction from 1995. Appelant made only agenera objection, and the trid court overruled it. Later, the
State again attempted to impeach gppellant withhis 1983 conviction. Thistime, gppellant’ s counsel made
no obj ectionand gppelant admitted the conviction in front of the jury. Because gppellant failed to object
to the 1995 conviction or the 1983 conviction, the second timeit wasraised, on the ground that probative
vaue was outweighed by prgjudicid effect, hewalved any complaint on that basis. Therefore, gppellant’s
third point of error is overruled.

Jury Charge

Instruction on Concurrent Causation



Appdlant’ s fourth point of error arguesthat the trid court erred in submitting, over objection, an
ingtruction on concurrent causationwherethe court failed to apply the law to the facts regarding that issue®
More specificdly, appdlant damsthat: (i) no charge onthe issue of concurrent causation should have been
given in this case because the issue is not presented where the actor denies ever committing the charged
conduct; (ii) thetrid court faled to include an application paragraph on causation; (iii) the court’s charge
lessened the State’s burden of proof on the issue of the required mens rea necessary to convict on the
offense of aggravated assault; and (iv) the abstract ingtruction was mideading and confusing to the jury in
that it conflicted with other specific indructions given by the court. Because appellant’s brief does not
explain how the indructionlessened the State' s burden of proof or conflicted with other indructions given
by the court, those contentions present nothing for our review.

As generd prerequisites to preserving an objection to charge error for gppellate review, a party
must obj ect, state the specific grounds for the objection, and obtain an adverseruling.  See TEX. CRIM.
PROC. ANN. art. 36.14 (Vernon Supp. 1999); Vasquez v. State, 919 S.W.2d 433, 435 (Tex. Crim.
App. 1996). Tosecureareversa for acharge error to which no objection wasraised at tria, an appellant
must show egregious ham. See Cathey v. State, 992 SW.2d 460, 466 (Tex. Crim. App. 1999),
petition for cert. filed,  U.SLW.__ (U.S. Sept. 14, 1999) (No. 99-6206).

The only portion of the record gppelant has cited as containing an objection to the concurrent
cause ingruction is the following:

[DEFENSE COUNSEL]: Your Honor . . . | am concerned about the second
paragraph there [regarding concurrent causation] and |
want to know if it sbeen Ieftin, .. . that looks like a part
of the trandferred intent charge. Wasthat left in?

PROSECUTOR: Yes, it was.

5 This point of error complains of the following instruction in the charge:

A person is criminally responsible if the result would not have occurred but for his
conduct, operating either aone or concurrently with another cause, unless the
concurrent cause was clearly sufficient to produce the result and the conduct of the
actor clearly insufficient.

No application paragraph concerning this portion of the charge was included in the final jury charge.
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[DEFENSE COUNSEL]: Then that needs to come out too.

PROSECUTOR: Tranderred intent and causation are two totaly different
theories. Transferred intent dedls with intending to hurt
one person or intending to cause one crime and another
one iscommitted. Causation dedlswith doing aparticular
act and having that particular act produce aresult. They
aretwo totaly separate legal documents.

[DEFENSE COUNSEL]: Moving down then, your Honor, moving down to Page 2,
the next to the last full paragraph . . . .

(emphasis added). Totheextent theitalicized portion can be cons dered an objection, no ground for it was
stated and no adverse rulingwas obtained. Therefore, no complaint was preserved. Moreover, dthough
gppellant’s brief contendsin its find sentence on this point that appellant was egregioudy harmed by this
ingruction, the brief provides no authorities, facts, or reasoning to support aclaim of egregious harm.

Ladlly, an abstract charge on a theory of law which is not applied to the factsin an application
paragraph is not sufficent to bring that theory before the jury. See, e.g., McFarland v. State, 928
S.W.2d 482, 515 (Tex. Crim. App. 1996), cert. denied, 519 U.S. 1119 (1997). Therefore, the
indusionof acorrectly stated but superfluous abstraction never produces error inthe charge becauseit has
no effect on the jury’s ability to farly and accurately implement the commands of the application
paragraphs. See Plata v. State, 926 S.\W.2d 300, 302-03 (Tex. Crim. App. 1996). Thus, even if
appellant had properly objected to the indlusonof this abstract portion of the charge, the overruling of that
objection would not have been error. See Hughes v. State, 897 SW.2d 285, 297 (Tex. Crim. App.
1994), cert.denied, 514 U.S. 1112 (1995). Because point of error four thusfailsto demongrate error,
itisoverruled.

Variance Between Indictment and Charge

Appdlant’ sfifth point of error argues that the trid court erred by dlowing the State to informaly
amend its indictment, over objection and after trial commenced, by submitting a jury instruction which
changed the manner of committing the offense and deleted descriptive dlegations of substance from the
indictment other than by abandonment. Appellant’sindictment adleged various facts in the conjunctive:

[Appd lant] did thenand thereintentionaly, knowingly, and recklesdy cause serious bodily
injury to [complainant] by throwing [complainant] to the ground with the hand and arm
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of [appedlant] and by pulling on[complainant] withthe hand and arm of [gppdlant] and
by driking and hitting [complainant] with the foot and hand of [gppellant].

(emphasis added).
By contragt, the relevant portion of the jury charge stated those factsin the digunctive:
[Appdlant] did intertionally, knowingly, or recklessy cause serious bodily injury to
[complainant] by then and there throwing [complainant] to the ground with the hand or
arm of [appdlant] or by pulling on [complainant] with the hand or arm of [gppellant] or

by driking or hitting [complainant] with the foot or hand of [appdlant], then you will find
[appdlant] guilty of aggravated assaullt, as charged in the indictment.

(emphasis added).
Attrid, after referencing this portion of the charge, appellant objected to it inthe following manner:
[DEFENSE COUNSEL]: | do understand pleading in the conjugative [sic] and

proving in the digunctive. . . . They can plea [dC]
intentionally, knowing and recklessly and prove ether of
them. . . . But where the state has provided manner and
means in thar indickment that’ s the proof they are to be
hdd to under the indictment. And they presented
evidenceondl of them and the jury hasaright to decide.

THE COURT: Objection overruled.

Appdlant argues that because the assault statute does not list aternative ways to cause the bodily injury
element, aternative dlegations of the means by which the bodily injury was caused, though unnecessary,
must be proved as aleged where none were abandoned.

Where unnecessary matter adleged in an indictment is descriptive of that which islegaly essentid
to charge acrime, the State must prove it as dleged even though it is needlesdy pled. See Eastep v.
State, 941 SW.2d 130, 134 n.7 (Tex. Crim. App. 1997). Thus, for example, where an indictment
describes a person, place, or thing with unnecessary particularity, the State must prove al circumstances
of the description. See id.

Conversdy, the State is allowed to plead al dternative theories of an offense which the evidence
may ultimatey prove; that is, it is dlowed to anticipate variances in the proof by pleading aternative
"manner and means' in the conjunctive when proof of any one theory of the offense will support a guilty
verdict. See Lawtonv. State, 913 S.W.2d 542, 551 (Tex. Crim. App. 1995), cert. denied, 519 U.S.
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826 (1996). When the State does 0, it is not required to prove guilt under al of the theories aleged;
proof of guilt under one theory of the offense will suffice for conviction. See id. Although an indictment
may dlege different methods of committing the offense in the conjunctive, it is proper for the jury to be
chargedinthedigunctive. See Kitchensv. State, 823 S.W.2d 256, 258 (Tex. Crim. App. 1991), cert.
denied, 504 U.S. 958 (1992).°

In this case, even though the indiccment dleged severa means of committing the assault in the
conjunctive, it was permissible for the jury to be charged onthose dternative meansinthe digunctive. See
id. Therefore, gppdlant’ sfifth point of error is overruled.

“On or about” Instruction

Appdlant’ ssixthpoint of error arguesthat the trid court erred in submitting thefollowingingtruction
onthe legd meaning of “on or about” a certain date because the definition: (i) isan erroneous statement of
the law; (ii) is an impermissible comment on the weight of the evidence; (jii) lessens the State’ s burden of
proof on a matter of substance essentid to the State's case; and (iv) affects the determination of the
credibility of the witnesses by the jury:

Y ou are indructed that when an indictment aleges an offense occurred “on or about” a
certain date it means that the Defendant may be convicted if you believe beyond a
reasonable doubt that the Defendant committed the offense within the period of the Satute
of limitation preceding the filing of the indictment. In this case, the indictment was filed
February 4, 1997, and the statute of limitationfor the offense of aggravated assaullt isthree
(3) years.

After referencing this portion of the charge, appellant objected to it for lack of notice:

[DEFENSE COUNSEL (] In this case the indictment was filed October 16", 1996
and the gtatute of limitations for aggravated assault is
three years. The purpose of an indictment, your Honor,
is to give the defendant reasonable notice of what he's
charged with. If youdlowathree, if you tell a defendant
it was on or about a certain date he hasaright to rely on
on or about. It hasto be on or aout, but it has to be a

When a jury returns a general guilty verdict on an indictment charging alternative theories of
committing the same offense, the verdict stands if the evidence supports any of the theories charged.
See Brooks v. Sate, 990 SW.2d 278, 283 (Tex. Crim. App. 1999), cert. denied, _ S.Ct.
(1999).
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reasonable notice. It has to be a reasonable period of
time. Threeyearsisnot reasonable, your Honor, and the
jury should not be alowed to think that anything that
happened in June might be, you know, a part of this or
anything that happened even prior to the defendant
mesting the complaining witness might be a part of this.
Thereis no reasonable notice given. That indictment is
there, it's reasonable notice, it's what we prepared for.
Changing and amending the indictment at this Sage isout
of the question under the law. And on the second page
inthis case the indictment was filed on October 16, 1996.
That's certainly afact that’ s not in evidence in this case.
The daute of limitations for the aggravated assault
offenseisthreeyears. That'sastatement of law okay but
it doesn’'t mean and it leads the jury to believe that any
time within that three year period is sufficient for them to
convict the defendant. That’sincorrect and | object.

THE COURT: That'swhat the law is.

[DEFENSE COUNSEL (] Y our honor, we would also ask the court totakejudicid
notice of thisindictment having beenreturned on October
the 16" of 1996. . . .

As generd prerequisites to preserving a complaint of charge error for appellate review, a party
must object, state the specific groundsfor the objection, and obtain an adverseruling. See TEX. CRIM.
PROC. ANN. art. 36.14 (Vernon Supp. 1999); Vasquez v. State, 919 S.W.2d 433, 435 (Tex. Crim.
App. 1996). Inaddition, an appdlant’scomplaint on appea must comport with hisobjection at trid. See
Trevino v. State, 991 SW.2d 849, 855 (Tex. Crim. App. 1999). To secure areversa for a charge
error to whichno objectionwasraised at trid, an gppdlant must show egregious harm. See Cathey, 992
S\W.2d at 466.

Because gppellant failed to obtain an adverse ruling on his objection to the on or about language
and because the grounds stated for his objection &t trid do not comport with those for his complaint on
apped, his complaint was not preserved for gppellate review. In addition, appellant has provided no
authority, facts, or reasoning demondrating that: (i) the definitionof “onor about” inthis case differed from

goplicable law; (i) a conviction has ever been reversed for the incdluson of such a definition in the jury
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charge; (iii) the ingruction is an impermissble comment on the weight of the evidence; (iv) the indruction
lessens the State’ s burden of proof on a matter of substance essentid to the State’ s case; (vi) the ingruction
affects the determination of the credibility of the witnesses by the jury; or (vii) he was otherwise unfarly
prejudiced by this definition. Because point of error six thus provides no basis upon which it can be
sudtained, it is overruled.

Enhancement

Appdlant’s seventh point of error argues that the trid court erred by using athird degree felony
punished asamisdemeanor to enhance appellant’ s punishment to habitud offender status. Appdlantdams
that, under section12.42(e) of the Texas Pend Code, use of prior convictions for enhancement is limited
to convictions punished as felonies of the third degree or above.

A defendant who fallsto object to any defects of substance or forminthe charging instrument prior
to the day of trial waives the right to object to the defect and may not raise the objection on apped. See
TEX. CODE CRIM. PROC. ANN. art. 1.14(b) (Vernon Supp. 1998). Furthermore, to preserve a
complaint for appellate review, a party must generaly present atimdy request, objection, or motionto the
trid court, stating the grounds for the desired ruling, and securearulingfrom the tria court. See TEX. R.
APP. P. 33.1(a).

In this case, gppellant neither objected to the enhancement portion of the indictment before tria
nor objected to the enhancement provisionof thecharge during trid. Because error wasthus not preserved
on this paint of error, it is overruled and the judgment of thetrid court is affirmed.

5] Richard H. Edeman
Judtice

Judgment rendered and Opinion filed October 28, 1999.
Pandl conggts of Justices Amidei, Edelman, and Wittig.
Do not publish— TEX. R. APP. P. 47.3 (b).
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CONCURRING OPINION

| disagree withthe mgjority’ sholding the trid court did not err inrefusingto admit the EM T'sreport

and complainant’ s statement within. However, | concur in the result.
The EMT sReport

The gig of mgority's objection to the admisshility of the report isthat the EMT was undble to
testify he or anyone else had persona knowledge of the information in the report, thus it does not qudify
asa"“record of aregularly conducted activity” under TEX. R. ENID. 803(6). Inso doing, it seemstoignore
the true sgnificance of having the EMT himsdf on the stand. Unlike most business records, which are
offered without the person who generated it being available, this record could only have been generated



by that EMT; he tedtified it was written in hishand. Takenadong with the EMT's testimony that the report
itsdf was a "run sheet” for the complainant on date of the offense, it was his regular practice and a
requirement of histo make the report at or near the time he treated complainant, and he had personaly
generated reports of this type over 1,400 times previoudy, the only reasonable inference was that the
record was tranamitted by "a person with knowledge" namdy, himsdf. Thefact that the EMT did not
remember writing this record of aregularly conducted activity did not go to itsadmissibility, but itsweight.
Therefore, to hold the report was inadmissble for the reasons offered by the mgority isto dwell on hyper
technica points of little substance
Complainant’s Statement Within the Report

When the defense attempted to introduce the EMT’ sreport into evidence at trid, the State only
objected to itsadmissononthe ground it did not meet the requirements of Rule 803(6). It did not object
to complainant’s statement within the report as another level of hearsay and did not complain of or brief
the inadmissibility of the complainant’ s statement, as found by the mgjority.

Withinthe EM T’ sreportisastatement alegedly related by the complainant that she “was assaulted
by her husband.” The statement is Sgnificant because complainant was married to a person other than
appd lant when the statement was alegedly made.

The mgority holds this statement was inadmissble hearsay within hearsay. Complainant’s
gatement, however, was made to the EMT, the first medica person on the scene for providing her initia
medica diagnosis and treatment. While the identity of complainant’s attacker was not a direct statement
asto her condition, it was pertinent to her medica treatment.? Therefore, it was admissible under Rule
803(4) as a statement for purposes of medical diagnosis or treatment.?

Y ironically, appellant should have easily gotten the report into evidence if he had called the
custodian of records, who would have certainly had far less competence than the EMT to testify as to the
trustworthiness of the report. Trustworthinessis, of course, the touchstone of admissibility for this type
record.

Tissier v. State, 792 SW.2d 120, 125 (Tex. App.—Houston [1% Dist.] 1990, pet. ref'd); Gohring
v. State 967 S.W.2d 459, 461 (Tex. App.—Beaumont 1998, no pet.).

3|t was also a prior inconsistent statement by witness under Rule 801(e)(1)(A), and an admission
by party-opponent under Rule 801(€)(2).



Harm Analyss

Thetrid court dearly abuseditsdiscretioninrefusng to admit the EM T’ sreport and complainant’s
datement withinit.

Theright of acrimind defendant to present and cross-examine a complaining witness about their
gatement that someone else perpetrated the crime implicates the Confrontation Clause. Therefore, to
determine if the Condtitutiona error requires reversa, Shelby v. State, 819 SW.2d 544 (Tex. CIM.
App.1991), provides the following factors be considered:

1) The importance of the witness' testimony;

2) Whether the tesimony was cumuletive;

3) The presence or absence of evidencecorroboratingor contradictingthe testimony of the witness
on materid points;

4) The extent of cross-examination otherwise permitted; and,

5) The overal strength of the prosecution’s case.?

These factors are andlyzed in turn:

1) The Statement wasimportant as it was an admission by complanant that she had been attacked
by someone other than appdlant;

2) The testimony was cumulative because three |etters written by appellant were admitted into
evidence in which, he provided proof that he was indeed the attacker;®

a) Inoneletter to what appearsto be a court officid, Ms. Kathy Allen, file-stamped September
25, 1996, gppdlant requested information about who was to be appointed his attorney in this case.
Referring to the incident, he wrote, “[it] isadomestic quarrel in which things got out of hand.”

b) Inan undated jailhouse letter to complainant, gppellant wrote about the incident, “[y]ou and |
both know | didn’t intent [sic] on you being hurt. . . .”

¢) In another undated jailhouse |etter to complainant, gppd lant wrote, “1’ ve never hurt awoman

inmy life, and | fdt truly sorry for what I’ ve done to you;”

4d. at 544-51.

®Appellant stipulated that he wrote the |etters.



3) There was no other evidence presented to us corroborating the statement that complainant was
assaulted by her husband;

4) Cross-examinationwas permitted inthat defense counsel was able to ask complainant whether
she made a statement to the EMT that her husband had attacked her. When she flaly denied this, the
inquiry was ended. Therefore, without the statement in the report, cross-examination on that point was
rendered |ess effective because gopelant was denied the opportunity to confront complainant and impeach
her with her own statement;

5) In spite of complainant’ sstatement inthe EM T’ s report, the State’' s case against appel lant that
he wasthe attacker was strong by virtue of appellant’ s letters. Appellant’s own words say he, not athird
party, was the attacker.

In light of these factors, | conclude beyond a reasonable doubt the erroneous exclusion of the
EMT’ sreport and complainant’ sstatement withinit did not contribute to the convictionor the punishment.®

Therefore, | concur in the mgority’s result.

IS Don Wittig
Judtice

Judgment rendered and Opinion filed October 28, 1999.
Pandl consgts of Justices Amide, Eddman, and Witting.
Do Not Publish— TEX. R. APP. P. 47.3(b).

*TEX. R. APP. P.44.2(a).



