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OPINION

Appdlant, Samdrius Wdls, individudly and as next friend of Denzd Wdls a minor
child, add as admindrarix of the edae of Garland Fredderick Wdls ("Wdls'), appeds the
rendition of summay judgmert in favor of appdlee, Great Dane Trales Inc. ("Great
Dane'). After the decedent, Galand Fredderick Wells, was killed in an automobile accidernt,
WHdIs sued Great Dare dlegng in her fird amended orignd petition that the Great Dane



traler involved in the accdent was defectively manufactured, designed and/or marketed due
to a lack of auffident "congpicuity” and was in an unressondbly dangerous defective
condition. Grest Dane moved for summay judgmet on Wdlss dams contending they
were expredy and impliedy preempted by federd lav. The trid court subsequently granted
Great Danés mation and it isfrom this decison that Wdls now gppeds

|. Background

On October 11, 1990, the decedent was killed in an multi-vehicle collison &fter the
tractor-traler rig travding immediatdy in front of him jack-knifed, and the decedent's
vehide druck the sde of the Great Dane plaform traller. The decedent's wife and child who

were travding with him were dso injured in the accident.

The decedent's wife, his child, and the decedent's edtate filed Ut agang Great Dane,
the manufecturer of the traler, dleging theories of negligence and products ligdility.  In her
firda arended origind petition, Wels contended the Great Dane traler was defectivey
menufectured, desgned and/or marketed because it lacked sufficient reflective devices and,
therefore, suffered from inadeguate "conspicuity. ' Great Dare filed a motion for summary
judgment assating that Welss congpicuity danms were expresdy and impliedy  preenpted
under federd lav because the Great Dane traler was equipped with the ligiting and
rdflective equipment required under the Federd Motor Vehide Safety Standard Act.  The
trid court granted Greet Dane's motion and Wells perfected her goped.

I1. Discusson

In her sole point of error, Wdls contends the trid court ered in granting summary
judgment in favor of Great Dane because her daims are nat preempted by federd law.

A. Statutory Overview

! This type of case is commonly referred to as a "conspicuity” case because the issue in

dispute is the degree to which the trailer was visible and conspicuous to other drivers.
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In 1966, Congress enacted the Nationd Trefic axd Motor Vende Saey Adt (“the

Act™) which is implemented under the authority of the Naiond Highway Trdfic Safety
Adminigraion (‘NHTSA"). The Acdt's explicit purpose is "to reduce treffic accidents and
desths and injuries to persons resulting from traffic accidents” 15 U.SC. § 1381 (recodified
a 49 USC. §8 30101). In order to accomplish that purpose, Congress empowered the
Secretary of Trangportation to adopt motor vehide safety dandards.  See id. § 1392(a)
(recodified a 49 U.SC. § 30111(a)). The Act contans an express preemption clause thet
provides

Whenever a Federd motor vehide sfely dandad edablished under this

subchapter is in effect, no Stae or paliticd subdivison of a Sae shdl have ay

authority dther to edabdlish, or to continue in effect, with respect to any motor

vehde or item of mator vehide equipment any safety standard goplicable to the

same agpect of paformance of such vehide or item of eguipmet which is not

identica to the Federd standard.
15 U.SC. 8§ 1392(d) (recodified a 49 U.S.C. 8§ 30103(b)). The Act ds0 contans a savings
dause providng that "[cJompliance with aly Federd motor vehide safety standard issued
under this tite does not exempt any person from ay liddlity under common law." Id. 8
1397(K) (recodified a 49 U.S.C. § 30103(e)).

Ore of the dandards promulgated by NHTSA is the Federa Motor Vehide Safety
Sandard 108 ("FMVSS 108') which "gpedfies requirements for origind and replacement
lamps refletive devices, ad associaed equipment” 49 CFR. 8 571.108S1 (1988).
FMVSS 108 was promulgaed in regponse to the need “for dgnding and for the safe
operation of motor vehides during darkness and other conditions of reduced vighility." 1d.
Although FMVSS 108 was amended in 1993 to require additiond reflective equipment, the
dandard in effect a the time the traller & issue was manufactured required only a threelight,
three-reflector configuration on each dde of the traler. Wels contended that "Great Dane
shoud have supplementted the badc requirements of a minimum dandard that had remaned



essatidly unchanged from 1967 through 1993." However, Great Dane asserted that because
it fully complied with the minimum reguirements of AMVSS 108, ay dam based upon the
falure to provide supplementd lighting and reflectorization is preempted under federd law.
Thus the issue before us is whether the Act and FMVSS 108 preempt Wellss common law
dams tha the traler was defectivdy manufactured, desgned and/or marketed due to
insUffident conspicuity.

B. Preemption

The Supremacy Clause of the Conditution of the United States entitles federal
legidation and reguldions to preempt date lav. See U.S. Const. at. VI, d. 2; Cipollone v.
Liggett Group, Inc. 505 U.S. 504, 516 (1992); Fidelity Fed. Sav. & Loan Assn v. de La
Cuesta, 458 U.S. 141, 152-53 (1982). A federd lawv may expresdy preempt date law. See
Cipollone, 505 U.S. a 516. In addition, preemption may be implied if the scope of the
daute demondrates tha Congress intended federd law to occupy the fidd exdusvdy or
when date lav actudly conflicts with federd lav. See Freightliner Corp. v. Myrick, 514
U.S. 280, 287 (1995) (ating English v. General Elec. Co., 496 U.S. 72, 78-79 (1990)). A
date law is in actud conflicc with federd law when "it is impossble for a privae paty to
comply with both state and federd requirements or where dae law 'ands as an obgtadle to
the accomplishment and execution of the full purposes and objectives of Congress™ Myrick,
514 U.S. a 287 (quating, respectivdly, English, 496 U.S. a 78-79, and Hines v. Davidowitz,
312 U.S. 52, 67 (1941)); Moore v. Brunswick Bowling & Billiards Corp., 889 SW.2d 246,
247-48 (Tex. 1994). There is a wdl-edablished presumption agang preemption, the
purpose of which is to ensure that the "federd-dae bdance’ . . . will not be disturbed
unintertiondly or unnecessarily by the courts” Jones v. Rath Packing Co., 430 U.S. 519,
525 (1977). This presumption is nowhere dronger then where the daes have exerdsad
primary authority in matters invaving the public hedth and safety of their dtizens See
Hillsborough County v. Automated Med. Labs., Inc., 471 U.S. 707, 719 (1985). We note that



a common law persond injury action based upon negligence and products ligbility does, in
fact, invdve the state's power to regulate hedth and safety maters See Moore, 889 SW.2d
a 249 (citations omitted). As the trid court did not specify whether it granted Grest Dane's
maotion for summay judgment on the beds of express or implied preemption, we will
andyze the issue under both theories  The Texas Supreme Court's halding in Hyundai Motor
Co. v. Alvarado, 974 SW.2d 1 (Tex. 1998) is controlling authority in this case,

In Hyundai, Maio Alvaado axd his parents brought a products ligblity and
negligence  action agang Hyunda Motor Company, Hyunda Motor America, Inc., and Port
City Hyundd, Inc. ("Hyunda"), dleging thet its two-point passve seat bdt sysem, which
dd not indude a lgp bdt, was defectively designed. See Hyundai, 974 SW.2d a 2. Hyunda
moved for patid summay judgmat assating the Alvarados dams were preempted by the
Act ad its impemating reguldions See id. The trid court subsequently granted the
moation and the Alvarados gppeded the dedson. See id. The court of gppeds did not reach
the presmption issue® and Hyunda sought review by the Supreme Court.  The Supreme
Court remanded the case back to the court of gppeds to dlow it to congder the issue of
federd preamption.  On remand, the court of gopeds hdd there was no express or implied
preemption of dams and reversed the trid court's judgment. The Supreme Court granted
Hyundai's gpplication for writ of error chdlenging the appdlate court decison.

1. Express Preemption

2 After the tria court granted Hyundai's summary judgment motion, the Alvarados filed a

notice of nonsuit and later refiled their case in a different county. Seeid. at 3. In response to Hyundai's
request, the trial court modified its nonsuit order to provide that it was with prejudice as to the claims
adjudicated by the partial summary judgment. Seeid. In addition to their appeal of the tria court's grant
of Hyundai's summary judgment motion, the Alvarados appedled the dismissal with prejudice. See Alvarado
v. Hyundai Motor Co., Inc., 885 S.\W.2d 167 (Tex. App.—San Antonio 1994), rev'd, 892 S.W.2d 853 (Tex.
1995). The court of appeals concluded that the dismissal should not have been with prejudice. See Hyundai,
974 SW.2d at 3. Hyundai sought review by the Supreme Court, which held that a nonsuit sought after a trial
court grants a partial summary judgment results in a dismissal with prejudice on the issues disposed of by
the summary judgment, thereby converting the partial summary judgment into a final, appealable judgment.
See Hyundai Motor Co., Inc., 892 S\W.2d at 855.



The preemption dause of the Act prohibits dates from impodng "any safety sandard
goplicable to the same aspect of performance of such vehide . . . which is not identicd to the
Federd sandard.” 15 U.SC. 8§ 1392(d) (recodified a 49 U.SC. § 30103(b)). As in the
present case, the menufacturer in Hyundai contended the Act's preemption dause extends to
common law damage dams  See Hyundai, 974 SW.2d a 2. In its andyss of the issue of
express preamption, the Hyundai court dated that "[ijn deemining whether Congress
evinced a dear intent in the Safety Act to preempt common-law actions . . . , we look firg
to the preemption clause's language, as wdl as to its dautory context.” Id. & 6. The court
conddered the wtings of one stholar, who noted tha feded "motor vehide safety
dandards’ refer exdusvdy to reguldions promulgated by the Secretary of Trangportation,
and not to date law tort dams or other dvil damages actions, except in the context of the
savings provison of § 1397(k).2> The atide conduded tha it was highly unlikdy that the
Act woud use the term "dandard” narrowly with respect to federd action and broadly with
repect to date action. See id. The Hyundai court reasoned that "Congresss use of the term
"dandards’ in the Safety Act other than in its preamption dause suggests tha Congress
intended to preclude the impodtion of podtive legiddive or adminidraive enactments,
rather than generd common-law duties” 1d. at 6.

In reeching this condugon, the Hyundai court conddered the definition that Congress
gave to the term "motor vehide safely dandard’ in the Act: "a minimum dandard for motor
vehide paformance . . . which is practicable, which meds the need for motor vehide safety
and which provides objective criteria” See id. a 7; 15 U.SC. 8§ 1391(2) (recodified at 49
U.S.C. 8§ 30102(8)(9)). The court found the definition "far removed from a court's or jury's
determination that a manufecturer breached a duty of reasondble care or sold a defectively
desgned product.” See Hyundai, 974 SW.2d a 7. While aknowledging that these
Oetermingtions may involve some dement of precticability, the court empheszed that "a tort

3 Robert B. Leflar & Robert S. Adler, The Preemption Pentad: Federal Preemption of

Products Liability Claims After Medtronic, 64 TENN. L. REV. 734 n.215 (1997).
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judgment edablishes o ‘objective criterid; it Imply edablishes that a manufacturer or
product faled to conform to a genadized dandard of care or qudity in a spedific cae™ 1d.

The court next conddered other pats of the Act which suggest that the express
preemption dause does not address common law negligence and products lidality dams
See id. Immedady fdloning the languege baring the impodtion of inconsstent State
dandards, section 1392(d) further provides tha "the United States Government, a State, or
a politicd subdivison of a State may prescribe a standard for a motor vehide or motor
vehide equipmat obtaned for its own use that imposes a highe peaformance reguirement
than thet required by the otherwise goplicable dandard under this chepter.” 15 U.SC. §
1392(d) (recodified a 49 U.S.C. § 30103(b)(1)) (emphesis added). The court found "[t]his
sntence drongly implies that the nonidentical "dandards’ section 1392(d) prohibits are the
kinds of gpedficc, messurdble criteria that govenmentd enttites mus often adhere to in
purchesng goods or services—podtive enactments of legidative or administrative
bodies—not the duty to use ressonddle care or to refran from sling an unressonably
dangerous product.” Hyundai, 974 SW.2d a 7 (emphasis added). Furthermore, the timing
of the passage of the Act supports the concluson that Congress did not intend to preempt
gate common law dams  The Hyundai court noted thet the Act was passed & a time when
a numba of dates had enacted laws atempting to impose safely requirements on vehides
s0ld within their borders, in other words, spedific enactments of pogtive lav. See id. (dting
Raph Nader & Joseph A. Page, Automobile-Design Liability & Compliance with Federal
Standards, 64 Geo. WasH. L. rRev. 415, 423 (1996)). Notwithdanding the infrequent
enforcament adtivity under thee dae requirements the court concduded thee are the
sandards Congress mogt likdly intended to preempt. Seeid.

The Hyundai court found that "[tflhe srongest indication that Congress did not clearly
intend to preempt common-lav dams such as the Alvarados is, of course, the Safety Adt's
svings daue" Id. a& 8  Emphaszing the broady worded language of the savings
dause—" [clompliance with any Federd motor venide safety dandard . . . does not exempt



any person from any liability under common law"—the court dated "the savings dause
woud be rendered virtudly meaningless if it did not preserve dans such as the Alvarades .
Id. Such an interpretation of section 1392(d) would efedtivdly reduce the savings clause to
presaving only those dams that woud not be preempted in the fird place. See id. (ating
Pokorny v. Ford Motor Co., 902 F.2d 1116, 1120 (3d Cir. 1990) and Taylor v. General
Motors Corp., 875 F.2d 816, 824 (11th Cir. 1989)). The court saed tha "[t]hat result is
contrary to our duty, in condruing a daute, to give effect to every cdause and word."
Hyundai, 974 SW.2d a 8. Fndly, the court concluded its andyds of express preemption
by conddering the Act's legdaive higory. It looked a both the House and Senate reports
as wdl as numerous datements in the Act's higory which "leave little doubt thet Congress
intended to preserve dl common law dams.” 1d. The court conduded that "in light of the
languege of the Safety Act’s express preamption dause, the savings clause, and the daute's
legdaive higory, we do not percave a ‘dear and manifed’ intent on Congresss pat to
preempt the Alvarados dams™ 1d.

We are bound to adhere to the decison rendered by the Supreme Court in Hyundai.
As the ait in the presat case ds0 assats common law dams of negligence and products
lighility, we likewise hold that Wells s daims are not expresdy preempted.

2. Implied Preemption

As noted above, federd lav may dso preempt date lav when the scope of a datute
demondraes that Congress intended to occupy a fidd exdusvdy or when date law actudly
conflits with federd lav. See Freightliner Corp., 514 U.S. 280 at 287; id. a& 9. We
congder bath types of implied preemption below.

a. Field Preemption

Hdd preemption exigs when "[tlhe schame of federd reguldion [ig S0 pervesive as
to make reasonable the inference that Congress left no room for the States to supplement it."
Rice v. Sante Fe Elevator Corp., 331 U.S. 218, 230 (1947) (cating Pennsylvania RR. Co. v.



Public Serv. Comm'n, 250 U.S. 566, 569 (1919)). It may dso occur when "the Act of
Congress . . . touches a fidd in which the federd interest is so dominat thet the federd
sydem will be assumed to predude enforcement of dae lavs on the same subjet.” Rice,
331 U.S a 230.

The Hyundai ocourt found that the Act does not preempt the entire fidd of vehide
sdety. See Hyundai, 974 SW.2d a 10. It intidly noted thet it was awvare of no court thet
hes ever determined that Congress intended to occupy the entire fidd of vehide safety. See
id. & 9. Moreove, it emphedzed that vehide sfety sgnificantly differs from the arees that
have tradiiondly been found to concarn federd intereds such as the liddlity of federd
offidds or internationd relaions. See id. a 9-10. In addition to the absence of precedent,
the Hyundai ocourt dso foud that "[bly limting the Act's express preemption clause to
ingances in which the Secretary hes adopted a safety dandard, Congress impliatly left the
dates free to enforce their own sandards in the interstices” 1d. a 10. As the court in
Hyundai determined that the Act has not pervesvdy regulated the ertire fidd of vehide
soety, we hdd tha Wellss dams ae not impliedy preempted under a theory of fidd

preemption.
b. Obstacle Preemption

Obgacle preemption occurs in two gtudions  The fird indance occurs where it is
impossble to comply with both the federal and State requirement. See id. The Hyundai court
found that "[flhe reguidions promulgated under the Safety Act dd not precdlude Hyunda
from inddling lgp bdts" and, in fact, "[{jhe sfely dandards themsdves specfy tha lgp
bdts combined with shoulder bdts may be used to meet applicable crash protection
requirements”  1d. In the indat case, FMVSS 108 does not precdlude Grest Dane from
equipping its tralers with additiond ligts and reflective maerids, but it impliedy permits



supplementd ligting and reflectorization. See 49 CFR. § 571.108%4.1.1, $4.1.3 (1989).

Additionally, the Hyundai ocourt dated that it was not impossble for Hyunda to
comply with federd law and, a the same time, to respond in damages for breach of common-
law duties. See Hyundai, 974 SW.2d a 10 (quating Perry v. Mercedes Benz of N.A,, Inc.,
957 F.2d 1257, 1264 (5" Cir. 1992)) ("If a menufacturer is hdd lidde in tort for not
desgning its sysem to provide protection gregter than that required by the federal standard,
the manufacturer can dill comply with both the federd dandard and the date tort standard
by desgning its sysem to meet the later.”). The court conduded that common lawv damege
danms ae ddinguiddde from a dae daute or regulaion that would prohibit a
manufacturer  from teking action that federd lawv expredy pemits  See Hyundai, 974
SW.2d & 10. Consequently, thereis no imposshility here

The other indance in which obdade preamption may occur is when the date law
conditutes an obdade to the execution and accomplishment of the purposes and objectives
of Congress.  See id.; Myrick, 514 U.S. a 287. The supreme court then identified the
congressond purposes and objectives benind the enactment of the Act. The court Stated that
“[i]t is indigoutable that Congress's ovariding purpose in passing the Safety Act was to
reduce treffic degths and injuries caused by traffic acddents.” See Hyundai, 974 SW.2d a
10.° The court dso conddered the purpose of FMVSS 208—"to reduce the number of deaths
of vende occupants ad the seveity of inuies'— and conduded tha "[dllowming the

4 Chapter 49, section 571.10854.1.1 of the Code of Federal Regulations provides, in pertinent part: “[E]ach vehicle shall
be equipped with at |east the number of lamps, reflective devices, and associated equipment specified in Tables| and
I1l, as applicable” 49 C.F.R. 571.10854.1.1 (1988). Section 571.10854.1.3 provides that “[n]o additional lamp,
reflective device, or other motor vehicle equipment shall beinstalled that impairs the effectiveness of lighting equi pment
required by this standard.” 49 C.F.R. 571.10854.1.3 (1988). Thus, the only supplemental equipment that is restricted
is equipment which would interfere with the effectiveness of the minimum required equipment.

5 The Safety Act expressly provides:
Congress hereby declares that the purpose of [the Act] is to reduce traffic accidents and deaths and
injuries to persons resulting from traffic accidents. Therefore, Congress determinesthat it is necessary
to establish motorvehicle safety standards for motor vehicles and equipment in interstate commerce; to
undertake and support necessary safety research and development; and to expand the national driver
register.

15U.S.C. § 1381 (recodified at 49 U.S.C. § 30101).
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Alvaados clams to proceed is entirdy congdent with that purpose” In light of the dated
purpose of FMVSS 108—"for sgnding and for the sfe operation of motor vehicles during
darkness and other conditions of reduced vighility'—we likewise find that permitting
Wedls sdamsis condgent with thet purpose

The Hyundai court dso empheszed tha the Act's svings dause demondrates that
another of Congress's purposes was to pressrve common law dams in order to accomplish
its primary objective. See id. a 11. The court quoted the Hfth Circuit's reasoning in Perry
tha "Congress sought to med its god of mnmazng the number of deghs and injuries
caused by aro accidents by sting forth minimum dandards and leaving common law
ligdlity in place” Perry, 957 F.2d a 126566 (emphess added). Another congressond
purpose in enadting the Act was to encourage innovation and competition in vehide sAety.
The Hyundai court reasoned tha permitting manufacturers to do more than the Sandards
require is whaly condgent with the congressond intent to foder innovaion. See Hyundali,
974 SW.2d at 11.

The court acknowledged some courts have found that dloving sate tort dams would
frudratle Congress's purpose to promote uniformity, or deprive a manufacturer of a choice
with which Congress |eft it. See id. The above reasoning is of paticular Sgnificance to this
case because Great Dane srongly emphesizes Congresss purpose of encouraging  uniformity
in arquing that Wdlss common lav dams are preempted. However, the Hyundai court
consddered the decison in Perry, in which the Ffth Circuit, quoting the Third Circuit,
refused to devate wha it described as a "secondary god” of unifomity over the Safety Act's
"primary god" of redudng degths and injuries

[Ulniformity was not Congresss primay god in enadting the Safety Act. In 15
U.SCA. § 1381, Congress declared that the Safety Act's purpose was "to reduce
tredffic acddents and deahs and injuies to pasons resdting from treffic
accidents.” Congress evidetly thought that presarving common law  lighlity
woud further the god of motor vehide sfety, dnce 8 1397(k) was included as

pat of the Act. In the face of this dear dedaration of congressond purposs we
are uwilling to acogpt an ovely broad notion of presmption based on uniformity
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that could have the effect of undercutting Congresss concern for sefety.

Perry, 957 F.2d a 1266 (quating Pokorny v. Ford Motor Co., 902 F.2d 1116, 1122 (3d Cir.
1990)). The Hyundai court agreed with the Ffth Circuit and dedined to rgect the savings
dause in favor of Congresss secondary god of uniformity: "We do not bdieve that the
secondary god of providing menufacturers with a choice outweighs the primary god of
reducing deaths and injuries” Hyundai, 974 SW.2d a 12. The court conduded that “the
impogtion of commorHaw lidhlity does not impose ay paticular ssfety sandard upon a
menufecturer; the manufecturer may choose to comply with the minmum federd standards
and bear tort ligdlity as a cost of doing busness” 1d. We, tharefore, find that Welss dams
do not conditute an obdade to the execution and accomplismet of the purposes ad
objectives of Congress in enecting the Safety Act and are, therefore, not impliedy preempted
under atheory of obstacdle presmption.
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In smmay, we hdd tha Welss conspicuity daims ae ndther expresdy nor
impliedy preempted.  Accordingly, we revae the trid oourts rendition of summary
judgment againgt Wells and remand the case to the trid court for further proceedings.

/Y Pai C.Murphy
Chief Justice

Judgment rendered and Opinion filed October 28, 1999.
Pand condsts of Chief Justice Murphy and Justices Hudson and Sears®
Publish— Tex. R App. P. 47.3(h).

Senior Justice Ross A. Sears sitting by assignment.
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