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OPINION

A jury found appelant guilty of ason and found the fire was a deadly wegpon. The
jury assessed punishment & seventeen years confinement in the Inditutiond Divison of the
Texas Depatment of Crimind Judice In 9x points of aror gopdlant contends the trid
cout erred in entering judgment because the evidence was insufficdet to support the jury’'s
findngs that (1) the commisson of the offense caused injury to a firefighter; (2) the fire was
adeadly wegpon; and (3) hewas aware of arisk of harm to thefirefighter. We dfirm.

Appdlat lit a bottle, threw it through a picture window of the home owned ad
occupied by the Diaz family, and fired a gun into the house. A fire erupted, which destroyed



pat of the Diaz home The Diaz family escaped unhamed but firefighter Anthony Reynolds
chipped a bore in his akle when he stepped in a hde as he was unloading equipment from
the fireruck a the scene A grand jury indicted gppdlant for ason of a habitation and
charged him with cauang bodly injury to Reynolds by reeson of gopdlant's commisson of
the offense

When revienving the legd uffidency of the evidence, we review dl the evidence in
the ligt mod favorable to the prosecution to deemine whether any raiond trier of fact
could have found the essentid dements of the offense beyond a reasonable doubt.  Jackson
v. Virginia, 443 U.S. 307, 318-19 (1979); Garrett v. Sate, 851 SW.2d 853, 857 (Tex. Gim.
App. 1993). In conducting this review, we do not reevduate the weght and credibility of
the evidence indead, we act only to ensure the jury reached a rational decison. Muniz v.
State, 851 SW.2d 238, 246 (Tex. Crim. App. 1993).

When reviewing the factud suffidency of the evidence we view dl the evidence
without the prism of “in the ligt mog favorable to the prosecution” and st asde the verdict
only if it is o contray to the overwhdming weight of the evidence as to be dealy wrong
and unjus. Clewis v. State, 922 SW.2d 126, 129 (Tex. Crim. App. 1996). This review is
gopropriately deferentid so as to avoid subdtituting this court's judgment for that of the jury.
Id. at 133.

In his fird two points of error, gopdlant contends the evidence is legdly and factudly
inufficient to support the jury's finding thet the commisson of the ason caused bodily
inury to Reyndlds as dleged in the indictcment.  Appdlat does not dispute that Reynolds
was injured but dams the record fails to show that Reynolds was on the Diaz property a the
time he twiged his akle or tha the fire posed a threst or danger to Reynolds or caused his
inury.

A person commits arson if he darts a fire or causes an exploson with the intent to
destroy or damege any habitation with knowledge that the habitation is located on propety
belonging to another. Tex. Pen. Cobe ANN. § 28.02(8)(2)(E) (Vernon 1994). Arson is a



second degree fdory “unless bodily injury or desth was suffered by ay person by resson
of the commisson of the offense” Id. 8 28.02(d). In such case, ason is a first degree
fdony. Seeid.

A peson is aimirdly responsble for causng an ingury if the inury woud not have
occurred “but for his conduct, opeaaing dther done or concurrently with another cause,
uless the concurrent cause was dealy aufficent to produce the result and the conduct of
the actor wes dealy inaffident.” 1d. 8 6.04(a). Applying this concept of causation to
section 28.02(d), it is dear that gopdlat is aimindly regpongble for causng Reynolds
inury only if the injury would not have occurred but for the commisson of the arson,
operating done or concurrently with some other cause, unless the other cause was dearly
suffident to produce the injury and the commission of the arson dearly inaufficient.

The record reflects that Reyndlds injured his ankle when he stepped into a water meter
hoe while retrieving fire fighting equipment from the far dde of the firdruck, where lighting
conditions were poor. While gepping in a hale in a poorly lit yad is sufficet to produce
an akle inuy, the commission of an ason requiring the presence of a firdfighter a a
location where the concurrent conditions exist is dso sufficdent to produce an injury.  There
is auffident evidence in this case to prove tha but for the commisson of the arson, Reynolds
would nat have been figting the fire a the Diaz home and would not have sepped in the
hole or incurred the ankle injury.

Because the evidence is legdly and factudly auffident to support the jury’s finding
tha the commisson of the ason causad Reynolds injury, we overrule gopdlant’'s fird two
points of error.

In his third and fourth points of error, gopdlant contends the evidence is legdly and
factudly insuffident to support the jury’s finding that the fire, in this cass was a deadly
wegpon. A deadly wegpon is “anything that in the manner of itsuse . . . is cgpable of causng
degth or szious bodly injury.” Tex. PeN. Cobe AnN. 8 1.07(8)(17)(B) (Vernon 1994).
Saious bodily injury is “bodly inury thet crestes a subdantid risk of desth or that causes



deeth, sgious pemenent didfigurement, or protracted loss or imparmet of the function of
any bodily member or organ.” 1d. § 1.07(8)(46). Appdlant contends the record fals to show
tha the fire sat in this case was cgpable of cauang saious bodly inuy.  In paticular,
gopdlant dams the Sae's expert faled to tie his expat opinion that fire is a deadly wegpon

tothefireinthiscae

Expet testimony, however, is not required to prove that a weapon is deadly. See
Williams v. State, 575 SW.2d 30, 32 (Tex. Crim. App. 1979). In fact, no one needs to testify
to the condudon that a wegpon is cgpable of producing serious bodily injury. 1d.  “The jury
is free to condder dl of the facts of the cass induding actud wounds inflicted or words
gooken by the gopdlart, in deciding if the wegpon is deedly.” |d.

The evidence, here, is legdly and fedudly affidat to support the deadly wespon
findng One of the Diaz daughters tedtified that gppdlant threstened to kill her family in a
tdephone convearsdion shortly before the fire  Another daughter obsarved gppdlant st fire
to the house while the rest of her famly was degping. The Sa€'s expat tedified that the
fire completdy destroyed the den, pat of the dining room, the front door, and the mgority
of the dtic. Numerous photogrgphs that reflect extendve damege to the Diaz home were
admitted.  Conddering the extent of the damage and gpdlat’'s threds, a jury could
reasonably condude the fire, as used or as gopdlat intended it to be used, to be capable of
cadng serious bodily inury to one or dl membas of the Diaz family. Because the
ovewhdming weght of the evidence supports the jury’s finding, we overule gopdlant's
third and fourth points of error.

In his fifth and sixth points of eror, gopdlat contends the evidence is legdly and
facdudly inaufficent to support his conviction because the State faled to edablish that he
was avare of a risk that Reynolds woud be hamed in the fire  Although section 28.02(d)
does not require a culpeble mentd date to devae arson to a fird-degree fdony, gopdlant
contends the State muet prove the culpable menta date of recklessness because section
28.02(d) makes bodily injury an dement of the offense of arson.



A alpade mentd date to the aggravating crcumdance of injury is not necessary to
devate the offense See Boyington v. State, 738 SW.2d 704, 705 (Tex. App—Hougton [1st
Did] 1985, no pet.). Bodly injury or death is an aggravaing drcumdance of arson.  See
Lozano v. State, 860 SW.2d 152, 155 (Tex. App—Augin 1993, pet. ref’d) The arsonist
need not intend to cause bodly inury to parsons to devate the offense to a firs degree
fdony. See Boyington, 738 SW.2d a 705. The offense is complete when the fire is Sarted,
not when bodily injury or desth occurs asaresult.! See Lozano, 860 SW.2d at 155.

Becaue the State was not required to prove that agppdlant acted with a culpable
mental gate in caudng inury to firdighter Reynolds appdlant's fifth and dxth points of
error are without merit.  Accordingly, we overule gppdlant’s fifth and Sxth points of eror.

Fnding no error, we afirm the judgment of the court below.
PER CURIAM
Judgment rendered and Opinion filed October 28, 1999.

Pand conags of Jugices Y aes, Fowler, and Frog.
Do Not Publish— Tex. R Arp. P. 47.3(b).

1 The actor’s mental state regarding the welfare of others can be an element of the offense of arson.

See TEX. PENAL CODE ANN. § 28.02(8)(2)(F) (Vernon 1994). The indictment returned against appellant
and the jury charge, in this case, did not track the language of this subsection of the penal code.
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