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MAJORITY OPINION

Appdlant, Sara Samantha Daniels, was convicted by a jury of possesson of less than
five pounds but more than four ounces of maijuana The jury assessed punishment of two
years confinement, probated for five years. On this gpped, the primary issue we address is
whether the court’'s aroneous admisson of an unidentified confidentid informant's hearsay
datement tha agopdlat was «ling maijuaa from her house was hamfu.  We ds0
condder whether the trid court erred: (1) in denying gppdlant's maotion to suppress evidence
of the maijuang (2) in rdfuang to compd idetification of the Sa€'s confidentid



informant; and (3) in admitting a daement gopdlant mede which she contends was illegdly
obtained during acudtodid interrogation. We reverse and remand.

Facts

Brenham Police officer Billy Rich recaeived a tip from a confidentid informant that
gopdlant was sdling marijuana out of her resdence a 1314 Garett in Brenham.  Officer
Lary Klehm wet to gopdlant's house to conduct survellance Fom a digance he
observed two persons arive a separae times, enter gppdlant’s house, and leave after about
a mnue Rich obtaned a warant to search the resdence The search yidded four baggies
of marijuang, totaling 4.92 ounces. All of the marijuanawas located in the kitchen.

Appdlant filed a pretrid mation to require disclosure of the informant's identity. At
the heaing, Officer Rich acknowledged that the informant was pad and may have had a
aimind higory. Appdlat agued that the informant's identity should be distosed because
(1) the infomant was present when gopdlant was dleged to have sd marijuana; (2) the
informant was paid, therefore gopdlat wanted to examine his matives and (3) there was an
issue of entrgpment. The court denied the mation.

At trid, Gloia McDondd tedified on gopdlant's behdf that McDondd's two sons,
aged 17 and 19 a the time of trid, lived with gopelant when she was arested.  William
Conway, who worked for gopdlant's employer, tedtified that gopdlant had passed a drug test
sotly ater her arest. The defense reded. On rebuttd, Officer Rich tedtified, over
gopdlat’'s objection, tha hs infomat todd hm tha a women maching appdlat’'s
destription was Hling drugs from her resdence & 1314 Garrett.  Rich aso tedtified that
during the execution of the warrant, gppdlant admitted to him the marijuanawas hers.

Motion to Suppress

We fird address gppdlant's complaint that the court erred in denying her mation to
uppress because the warant to search her house was obtained without probable cause.



However, de provides no grounds indicating the factors supporting this contention.  The
isue is not presarved for review. See Tex. R App. P. 331.  Accordingly, we overule this
issue

Cugodial Statement

Next, we address gppdlat’'s argument that the trid court ered in admiting Rich's
tefimony of an extrajudidd datement by gopdlat. Rich tedified that while the search
warat was bang executed, dter the maijuena was discovered and gopdlat was in
cudody, he and gopdlant had a “conversation” in which she admitted that she bought the
maijuana for her persond use  Appdlat dams the ord datement was made during a
cudodid interrogation and was not admissble under atide 3822, 8 3 of the code of crimind
procedure.  This provison daes tha an accused's ord datement made as a result of
cudtodid interrogation is not admissble unless among other things the datement is recorded
and, in the recording, the accused is properly gven warnings and waves his or her rights
contained in the wanings See Tex. Cobe CrRiM. Proc, at. 3822, § 3. Appdlat's
Satement was not recorded.

We fird obsarve that appelant’s objection to the admisson of the statement did not
preserve her complaint for review. In a lengthy hearing outsde the presence of the jury,
gopellant objected because her ord admisson was not recorded and that it didn't “get around
the requirements of the Conditution and the Code of Crimind Procedure reguirements in a
daemet.” In the same hearing, gopdlant dso made extensve objections to other evidence
tha the State sought to admit.  Thirty pages further into the record, when gopdlant's
datement was findly introduced to the jury, appdlant objected on the “same grounds
previoudy urged” Appdlant's proxima objection was to a daement on hearsay grounds.
We hdd the objection to admision of gppdlant's datemet was not mede with auffident
soedifiaty or daity to meke the trial court aware of the complaint, nor were the specific



grounds for the objection apparent from the context. See Tex. R App. P. 33.1(8)(1)(A).
Therefore, gopdlant faled to preserve her complaint.

In ay evert, gopdlant did not show her daement was made during cugtodid
interrogation.  Article 38.22, section 3 is qudified by section 5 of atide 38.22, which dates
"Nathing in this atide predudes the admisson of a ... daement that does not stem from
cudodid interrogation...." Tex. Cobe CRIM. Proc. ANN., at. 3822, 8§ 5. Interogation
encompases ay word or action on the pat of the officas that they should know is
reasonably likdy to diat an inaiminging response from the suspect. See Rhode Idand v.
Innis, 446 U.S. 291, 301 (1980). Genegd and routine questions do not conditute
interrogation.  See Jones v. State, 795 SW.2d 171, 174 n. 3 (Tex. Crim. App. 1990). Other
than a very vague reference to a “convarsion,” there is nathing to show that the officer
asked gppdlant anything, or sad or did anything that dicited gppelant's admisson and wes
thus interogating her. The datement could as wedl have been res gestae or voluntered, in
which case it woud be admissble Therefore, on the record before us, we have no way to
determine thet the Satement waas didited through interrogation. We overulethisissue,

Confidential Informant

Appdlant argues the court erred in refudng to require disdosure of the confidentid
informant’s identity. Texas Rule of Evidence 508(c)(2) requires the court hold an in camera
hearing if it appears from the evidence that the infomant “may be able to give tesimony
necessay to a far determination of a materid issue on . . . guilt or innocence” Tex. R EvID.
508(c)(2).

Appdlatt's pretrid aguments did not trigger the requirement of an in camera
heeting. Her unsupported assation that there was an issue of “entrgoment” was nothing
more than conjecture and speculaion. See Bodin v. Sate, 816 SW.2d 770, (Tex. Gim. App.
1991). Nor were the facts tha gopdlant was pad and tha he may have had a aimind
higory require an in canera heaing. The informant's credibility and matives for providing



the informetion leeding to the invedigation of gppdlat have no bearing on whether she was
quilty or innocat of the possesson offense See Tex. R BEvip. 508(c)(2). Likewise, the
informant was not present when gopdlant was dleged to have committed the charged offense
ad therefore had nothing to offer in that connection.  As such, the informant’s aleged
knowledge of gopdlat sHling drugs out of her house a one time does not bear on her quilt
or innocence of the offense for which shewas later arrested and charged.

Appdlat dso agues tha the court laer shoud have required identification of the
corfidentid informent when Officer Rich tedtified of his out-of-court statement that appellant
was Hling drugs from her housa When the trid court dlowed the rank hearssy datement
bearing on an essentid dement of the crime (if it were not essentid it would  be irrdevant),
another quedtion is presented. The trid court then denied virtudly dl possble impeachment
of the hearssy daement, its source and rdiability, as wdl as any confrontetion with the
unknown, unidentified accuser.  However, because of our digpodtion of the hearsay isue
below, we nead not addressthisissue. See Tex. R App. P. 47.1.

Hear say

After gopdlant's witness tedified she had teted negaive for drug use, the Sae
agued that appdlant had “opened the door” to rebut her implied defense that she was not a
drug user, thus the maijuena was not her's.  The Stae thus wished to reintroduce Officer
Rich to tedify that his informant told him gppdlant sold maijuana The court dlowed the
testimony over gppdlant’ s hearsay and right to confrontation objection.

The State is aguably correct that gppdlant opened the door to rebuttd testimony
pataning to her sdling maijuana Such a view has only one eye Opening the door to
tedimony tha woud otherwise petan to inadmissble subject mater does not meen that
such tesimony is necessaily invited into evidence in ay form, induding hearssy. See Kipp
v. Sate 876 SW.2d 330, 337 (Tex. Gim. App. 1994) (plurdity opinion). Opening the door
may hae expanded treditiond maeridity in ths trid thus dloning proper proof of



othewise irdevat maeid (the sde of maijuand). Redevance and hearsay, however, ae
quite differet animads  The court must view this evidetiary admisson thru two eyes 1Was
the door opened to dlow othewise inadmissable evidence and 2. Is the witness tegtifying
from persond knowledge See Tex. R. EviD. 602 or is there an exception under Tex. R
Evip. 703 or 803. The Sae offered no exception to the hearsay rules that would render the
out-of-court datement admissble and we are avare of none  Here the trid court dlowed an
officer to recount an out-of-court datement of an unidentified third paty in order to prove
the truth of the matters stated. That is the State sought to prove both the knowing possesson
of drugs and the sdling of those drugs This is dassc “he sad she sad” We theefore
condude the informant's datement was inedmissble hearssy and the court thus ered in
admitting it.

We next deemine whether the court's eror requires revesd.  The admisson of
hearsay evidence agand a aimind defendat implicates the Confrontation Clause of the
Sxth Amedmat because the defendant is not afforded the opportunity to confront the
out-of-court declarant. See Ohio v. Roberts 448 U.S. 56, 63 (1980); Guidry v. Sate 9
SW.3d 133, 149 (Tex. Gim. App. 1999). This denid of confrontation is compounded by
the Kafkeesgue denid to the accused of the identity of her accuser. We therefore examine
the eror under Tex. R. Aprp. P. 44.2(a), “Conditutiond Error.” Under this rue we mugd
reverse a judgmett of convicion unless we delemine beyond a reasondble doubt thet the
error did not contribute to the conviction or punishmett.

In making our determination we examine the entire record in a neutrd, impatid and
even-handed manner and do not meke our examinaion "in the light mogt favorable to the
vadict." See Harris v. Sate 790 SW.2d 568, 586 (Tex. Gim. App. 1989). If pursuant to
our neutrd review of the record we determine beyond a reasoneble doubt that the nature of
the error is such that the eror could not have affected the jury, then the earor is hamless,
othewise it is not. Id. a 586-87. In making our decison, we examine the eror and dl its
effects such as (1) the source of the error, (2) the nature of the error, (3) to what extent the
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eroneous mater was emphasized by the Sae, (4) the probable collaterd implications of the
eror, (5 how much waght a juror woud probably place upon the error, and (6) whether
dedaing the eror hamless would encourage the State to repesat it with impunity. 1d. at
587-88.  Then we detemine whether a rationd trier of fact might have reeched a different
reallt if the error and its efects had not occurred.  Id. We do not focus on whether
overwhdming evidence of gppdlant's guilt exigs, or whether the jury would have convicted
agopdlant if it had been compdled to rdy only on the untainted trid evidence. Id. Nor do
we review the evidence and decide gppelant's guilt or inmnocence, thereby subdituting our
judgment for that of the trid court and jury. 1d. a 585. Rather, our function is to determine
whether the eror might possibly have affected the jurors decison. 1d. at 587-88.

Under the fird condderation, the State, with the approvd of the court, was the source

of the error. The nature of the error was conditutiond. It was dso one of substance, going
to gopdlant’ s defensve theory.

The eror was emphedzed by the State, after the defense rested, to rebut a defensive
theory. The Stae ds0 meade reference to the datement in dodng argument: “Never once did
you hear ay evidence from the State that she was a dope user. We said she possessed dope.
We sad we hed information that she sold dope”

Ore collaterd impliction of the error is that it dlowed hearsay into evidence in
viodion of the Confrontation Clause. Another is that it sarved to lighten the Stat€'s burden
to prove gopdlant’ s guilt by injecting inadmissible evidence,

It is dfficut to determine how much waght a juror woud probably place on the error.
The jury was likdy to have been srongly influenced to find gopdlant guilty by the fact that
the maijuana wes foud in her house and Officer Rich's testimony that gopelant admitted
the maijuena was he's. On the other hand, the unknown informant’s hearsay Salement may
have undemined gppdlant’s defense that she was not a use or that it could have belonged
to one of the teen age house members.



FHrdly, we bdieve our dedaing the eror harmless would encourage the State to
repeat the error with impunity. It is difficult to imegine thet the Sate could urge in good
fath the hearsay datement was admissble In aguing to the court that the Satemet was
admissble the prosecutor dd not provide awy vdid hearsay objection. Raher, it sirted the
isue dtogether by dating the truiam that gopdlat had opened the door to rebuttal.
Smilaly on goped, the State does not confess error and focus on the only red issue of harm.
If we declare this error hamless, we see little to discourage the State from repeeting  the
practice of introdudng inadmisssble and hamfu hearsay before our trid courts.  Under the
Sa€e's agumet for hearsay admisshility, there would be litle need to even have a trid with
witnesses.  Any detective or police officer could teke the sdand and smply reterate what dl
the witnesses identified and unidetified, sad.  Hearsay is inherently untrusworthy.
Hearsay from an unidentified source is scacdy more then rumor.  The far adminigration
of jugice haud not and canot tolerate the use of unidentified hearsay as a bads for
conviction.

In ligt of these factors, we cannot say the error dd not influence the jury’s decison
beyond a ressonable doubt. We sudain gppdlant's hearsay issue and reverse and remand for

anew trid.

The judgment of thetrid court isreversed and remanded.

1Y Don Wittig
Judice

Judgment rendered and Opinion filed August 3, 2000.
Pand conggs of Chief Judice Murphy and Jutices Hudson and Wittig.
Publish— Tex. R App. P. 47.3(b).
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CONCURRING OPINION

The Stat€' s use of hearsay to affirmatively link appellant to possession of the marijuana found in
her home was improper. Further, the error presented here rises to the level of “congtitutiona error.”
However, one of the factors cited in Harris v. Sate, 790 S.W.2d 568, 586 (Tex. Crim. App. 1989) and
relied on by the mgority in assessing the degree of harm, would convert Rule 44.2(a) into a punitive

ingrument for controllingwayward prosecutors. | believeitisthefunction of this court to decide each case

1 But see Johnson v. State, 967 SW.2d 410, 417 (Tex. Crim. App. 1997) (applying Rule 44.2(b)
, rather than Rule 44.2(a) to the erroneous admission of hearsay); Armstead v. State, 977 SW.2d 791, 796
(Tex. App.—Fort Worth 1998, pet. ref’d).



upon its own merits. To speculate upon whether our decison will encourage prosecutors to knowingly
inject error into future cases not only insults the many fine people who serve and represent the State of

Texas, it improperly requires usto look outside the merits of the case sub judice.

Looking solely at the record before us, | cannot find beyond a reasonable doubt that the error did

not contribute to the conviction. Accordingly, | concur in the result.

IS J. Harvey Hudson
Justice

Judgment rendered and Mgority and Concurring Opinions filed August 3, 2000.
Pand congsts of Chief Justice Murphy and Justices Hudson and Wittig.
Publish— TEX. R. APP. P. 47.3(b).



