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OPINION

Appdlant, Corey Smith, was convicted by ajury of the felony offense of possesson of between
four and two hundred grams of cocaine. Thetrid court assessed punishment et thirty years confinement
inthe Inditutiona Divisonof the Texas Department of Crimind Justice. In two issues, gppellant damsthe
trid court erred: (1) in faling to indudeinitscharge an ingruction on alesser included offense, and (2) in

denying his motion to suppress evidence. We affirm.

Therecord reflectstwo off-duty police officers were providing security services for an gpartment
complex when they observed gppdlant and his two companions in the rear parking lot. Although the
officershad been providing security for the complex for more than a year, they did not recognize the men.

The officers grew more suspicious when they saw the men cup their hands around their eyes and begin



peering through the windows of a parked car. Because there had been problems in the area with car
burglaries, narcotics, and crimina trespass, the officersapproached the men and asked if they lived in the

complex. All three men ran in different directions, one officer pursued appelant.

Asgppdlant fled, he removed abagfromhis pocket. When appdllant tripped and fell, thebag tore
and the contents, later identified ascocaine, spilled upon the ground. Appelant then tried to crawl under
acar, duffed the plagtic baginhismouth, and began throwing chunksof crack cocaine under the car. After
the officer had handcuffed appellant, he immediatdy began to recover cocaine from the ground where
appdlant was arrested. Cocaine residue was found in the torn bag and on appellant’ s clothing.

Inhisfirstissue for review, gppelant contendsthe tria court erred infalingto indude an ingruction
on the lesser included offense of possession of less than one gram of a controlled substance. Before a
charge on alesser included offense is warranted, the offense must be included within the proof necessary
to establish the offense charged, and some evidence must exist in the record that would permit ajury to
raiondly find that if the defendant is guilty, heis guilty only of the lesser offense. Bignall v. State, 887
SW.2d 21, 23 (Tex. Crim. App. 1994); Rousseau v. State, 855 S.W.2d 666, 672 (Tex. Crim. App.
1993). Here, thefirgt prong of thetest is satisfied because the offense of possession of lessthan onegram
of cocaine isincluded within the proof necessary to establishthe offense of possession of betweenfour and
two hundred grams of cocaine. The record, however, contains no evidence satisfying the second prong,

i.e, there is no evidence to suggest that if appellant is guilty, heisguilty only of the lesser offense.

The State introduced the followingexhibitsat trid: (1) threeevidencebaggiescontaining 1.1 grams,
3.6 grams, and 31.9 gramsof cocaine respectively whichrepresented the cocaine recovered by policefrom
three specific areas on the ground where appdlant fled, fell, and attempted to dispose of the contraband,
(2) the plastic baggie containing cocaine residue that tore and whichappd lant put inhis mouth; and (3) the
sweatshirt gppdlant was wearing at the time of his arrest which also had traces of cocaine residue.
Appdlant would be entitled to an ingtruction on the lesser offense if there was some evidence that he
possessed only the plagtic bag or the sweatshirt. See Bignall, 887 S.W.2d at 23 (holding that anything
morethana santilla of evidenceis sufficient to entitle defendant to alesser charge). However, the appellant
and his companions ran in different directions, appellant was the only suspect to be captured in the area



fromwhichthe af orementioned cocainewasrecovered. No evidencewas presented to suggest the cocaine

came from another source or that it did not belong to appellant.

Appdlant also suggestshe was entitled to an ingtruction on the lesser offense because the chemist
who weighed and tested the cocaine used random samples from the baggiesto identify the contraband as
cocane. Testing substances by randomsampling goesto the waight of the evidence. Gabriel v. State,
900 SW.2d 721, 722 (Tex. Crim. App. 1995); Enriquezv. State, 21 SW.3d 277, 278 (Tex. Crim.
App. 2000). Here, the State’ schemigt tedtified that she performed screening tests, chemicd tests, and gas
chromatography andyss on a sample from each of the bags of cocaine. All the tests indicated the
substancewas cocaine.  Chemicd andysis of contraband by testing representative samples doesnot, by
itsdf, condtituteevidencethat the defendant possessed alesser quantity of the contraband. Thecontentions

rased in appelant’ sfirst issue for review are overruled.

In his second issue, appellant contends the triad court erred in denying his motion to suppress the
cocaine. Inreviewing atrid court’ srulingon amotion to suppress, we apply a bifurcated standard, giving
amog total deference to the trial court’s determination of higtorical facts and reviewing de novo the
court’s gpplication of the law of search and saizure. Carmouchev. State, 10 SW.3d 323, 327 (Tex.
Crim. App. 2000); Guzman v. State, 955 S.W.2d 85, 89 (Tex. Crim. App. 1997). Appdlant asserts
the police had no reasonable suspicion or probable cause to judtify his detention or arrest.

Tojudify atemporary detention, the officer must have specific articulable factswhich, in light of
his experience and persona knowledge, together with inferences from those facts, would reasonably
warrant the intrusononthe freedom of the individua stopped for further investigation. Moody v. State,
778 SW.2d 108, 110 (Tex. App.—Houston[14™ Dist.] 1989, no writ), citing Terry v. Ohio, 392 U.S.
1(1968). In consdering whether astop iswarranted thetotality of the circumstances must be consdered.
Carmouche, 10 SW.3d at 328, dting United States v. Cortez, 449 U.S. 411, 417 (1981). Here,
two experienced officers observed gppdlant and two other men looking into the windows of acar in an
areawhere there had been incidentsinvolving crimina trespass, narcoticsand car burglaries. Theofficers
had provided security at the complex for over ayear and did not recognize any of the men. When asked
if they lived at the complex, the menfled. We find this conduct was reasonably suspicious and authorized
the police to detain the men to establish their identities and preserve the status quo until the nature of their



activities could be determined. As gppellant ran, he attempted to discard a baggie and otherwise dispose
of what appeared to beillegd contraband. Thus, the police officer had probable causeto believe appe lant

had committed afelony in his presence, i.e., that he wasin possession of crack cocaine.

Congdering the totdlity of the circumstances, wefind the officers had reasonable groundsto initidly
detain, and then later to arrest, appdlant. Accordingly, the motion to suppress was properly denied.
Appdlant’s second issue is overruled, and the judgment of the trid court is affirmed.
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