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OPINION

Appdlant, David E. Beckham, was indicted for the felony offense of aggravated sexual assault of

achild. Over hispleaof not guilty, ajury found him guilty as charged and sentenced him to serveten years

confinement in the Texas Department of Crimind Justice- ngtitutiona Division and to pay a $10,000.00

fine. Beckham appedls his conviction on four points of error. Weaffirm for thefollowing reasons. (1) the

evidenceislegdly sufficent to support his conviction; (2) he has waived any complaint onappeal regarding

the victim’ shearsay statement to an“outcry” witness, and (3) he had an opportunity to confront and cross-

examine the victim about her out-of-court satement.

FACTUAL BACKGROUND



Appdlant was accused of sexudly assaulting A.B., his three year old daughter. Appellant and
A.B.’s mother had recently divorced and, fdlowing a two-week vigtation with appelant, A.B.'s
grandmother reportedly observed A .B. placing her finger insde her vagina. A.B.’s grandmother told her,
“Ohno, A.B., we don't do that. That's not good.” Inresponse, A.B. told her grandmother that, “My
daddy says | can and he tdl [sic] me put my finger there and he put his finger there” When AB.’s
grandmother asked her if she told appellant to stop, A.B. responded that she had, but that appe lant did
not stop and that he had hit her. A.B. told her grandmother that these events happened in the living room
of gppellant’s home.

At trid, the State made A .B. available to testify but indicated to the trid court thet it did not intend
to cdl A.B. asawitness. Ingtead, the State announced that it intended to introduce A.B.’s testimony
through an outcry witness, A.B.’s grandmother, pursuant to Article 38.072 of the Texas Code of Crimind
Procedure.! Thetrid court hed a hearing, outside the jury’s presence, to determine the admissihility of
A.B.’shearsay statement. Both thegrandmother and A.B. testified &t that hearing. Following that hearing,
thetrial court found that A.B. was competent and allowed the grandmother to relate A.B.’ s statement to

the jury.

DISCUSSION

L egal Sufficiency of the Evidence
Inhisfirg point of error, gopdlant contends that the evidence is legdly insufficient to support his

conviction for aggravated sexua assault of achild. Specificaly, appdlant argues that the evidence was
insufficient to prove that he intentiondly or knowingly penetrated A.B.’ ssexua organby inserting his finger
or other object. We disagree.

When reviewing the legd sufficiency of the evidence, we view the evidence in the light most
favorable to the prosecution, and determine whether any rationd trier of fact could have found the essentia
elements of the crime beyond a reasonable doubt. See Jackson v. Virginia, 443 U.S. 307, 319, 99
S. Ct. 2781, 61 L. Ed. 2d 560 (1979); Garrett v. State, 851 SW.2d 853, 857 (Tex. Crim. App.

1 Asrequired by article 38.072, the State notified appellant of its intent to introduce A.B.’s hearsay
statement in this manner in May of 1997, four months prior to trial.
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1993). This same standard of review gpplies to casesinvolving both direct and circumgantia evidence.
See King v. State, 895 SW.2d 701, 703 (Tex. Crim. App. 1995). On apped, this court does not
reevauate the weight and credibility of the evidence, but we consider only whether the jury reached a
rationd decison. See Munizv. State, 851 SW.2d 238, 246 (Tex. Crim. App. 1993).

Sexua assault isprovenwhenthe State showsthat the defendant "intentionaly or knowingly caused
the penetration of the anus or femae sexud organ of a child by any means” TEX. PEN. CODE ANN. 8
22.021(a)(1)(B)(i) (Vernon Supp. 2000). Penetration of the femde sexud organ may be proven
cdrcumdantidly. See Nilsson v. State, 477 SW.2d 592, 595 (Tex. Crim. App. 1972). Circumgantia
evidenceisnolesstrustworthy or less probative thandirect evidence. See Jiminezv. State, 953S.wW.2d
293 (Tex. App.—Augtin 1997, no pet.). Additionaly, a sexua assault victim need not tedtify as to
penetration. See Villalon v. State, 791 SW.2d 130, 133 (Tex. Crim. App. 1990).

The jury is the sole judge of the facts, the witnesses' credibility, and the weght to be given the
evidence. See Clewis, 922 SW.2d at 129; Penagraph v. State, 623 SW.2d 341, 343 (Tex. Crim.
App. 1981). Therefore, the jury may choose to believe or dishelieve any portion of the witnesses
tetimony. See Sharp v. State, 707 SW.2d 611, 614 (Tex. Crim. App. 1986). Contradictions or
conflictsbetweenthe witnesses' testimony do not destroy the sufficiency of the evidence; rather, they relate
to the weight of the evidence, and the credibility the jury assgns to the witnesses. See Weisinger v.
State, 775 SW.2d 424, 429 (Tex. App.—Houston [14th Dist.] 1989, pet. ref’d). The jury exclusively
resolvesconflictingtesimony inthe record. See Heiselbetzv. State, 906 S.W.2d 500, 504 (Tex. Crim.
App. 1995). A reviewing court may not subgtitute its conclusions for that of the jury, nor may it interfere
with the jury’ s resolution of conflictsin the evidence. See id.

Here, dthough A.B. did not tedtify, circumgtantia evidence from other witnesses proves that
appdlant knowingly or intentionally penetrated A.B.’s femae sexua organ. A.B.’soutcry statement was
admitted through her grandmother’ s testimony. A.B.’s grandmother testified that A.B. told her appellant
penetrated her femde sexual organ with his finger.2 In addition, two pediatricians who examined A.B.

2 In his second, third, and fourth points of error, appellant complains that the trial court erred in

(continued...)



testified that her physical condition was consstent with penetration of her femae sexua organ. Dr. Gant
tedtified that A.B. immediady |et her examine her private area, which is unusua because most childrenher
age are hestant at suchexaminations. A.B.’ shymen spread to about five millimeters, whichwasnot norma
for a child her age. Dr. Gant noted that A.B. would have had to experience aforced movement for her
hymen to reach this spread. She concluded that A.B. had been fondled, and that appellant had very
possibly penetrated her femade sexua organ with his finger. Dr. Lukefahr, who also examined A.B.,
tedtified that A.B.’ shymenwas narrower or less substantial than norma, and that sexud abuseisthe most

common cause of thisfinding.

A.B.’s mother and her babystter also tedtified that A.B.’s behavior changed after the reported
abuse by gppellant. Sheregressed in her potty training, she acted aggressively toward others, and she had
frequent nightmares. Shefought with other children, and refused to wear her favorite nightgown, which she
cdled her “princess nightgown.” Overdl, testimony showed that A.B. changed from being happy and
outgoing to angry and withdrawn.

Viewing this evidence in the light mogt favorable to the verdict, we find thet arationd trier of fact
could infer beyond areasonable doubt that gppelant intended to penetrate A.B.’s femde sexud organ.
Thus, we find the evidence legdly sufficient to sustain gppellant’ s conviction for aggravated sexud assault
of achild, and overrule gppellant’ sfirst point of error.

A.B.sOutcry Statement

Appdlant’ s second, third, and fourth points of error address the tria court’s decision, based on
atide 38.072 of the Texas Code of Crimina Procedure, to admit A.B.’s hearsay statement through an
outcry witness:® Inhissecond point of error, appellant arguesthat the tria court erred by admitting A.B.’s

2 (...continued)
admitting A.B.’s outcry statement pursuant to article 38.072 of the Texas Code of Criminal Procedure. As
discussed more fully below, we find that the tria court did not err in admitting A.B.’s out-of-court statement
under article 38.072 or, if it did, error was waived on that issue. However, outcry testimony admitted under
article 38.072, even if erroneoudy admitted, must be considered as having probative value in determining
sufficiency of the evidence. See Rodriguez v. Sate, 819 SW.2d 871, 873 (Tex. Crim. App. 1991).

3 Although appellant argues that the State failed to show availability and reliability as a prerequisite
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outcry statement under artidle 38.072 because the State did not call A.B. to tedtify asawitness. Inhisthird
and fourthpoints of error, gppdlant contendsthat, because A.B. was not cdled to tedtify, his condtitutiona
rights of confrontation, cross-examination, and due of course of law were violated.* Appdlant further
complainsthat article 38.072 is uncongtitutiona as gpplied to him. Because these issues are related, we
will address them together.

Article 38.072 of the Texas Code of Crimina Procedure dlows a hearsay statement from a child
abuse victim to be admitted as substantive evidence if

. .. thetrid court finds, inahearing conducted outside of the presence of the jury, that the

statement isreliable based on the time, content, and circumstances of the statement; and

the child tetifiesor isavailable to testify at the proceeding in court or in any other manner
provided by law.

TEX. CODE CRIM. PROC. ANN. Art. 38.072 (Vernon Supp. 2000). Article 38.072 has been held
condtitutiona and not a violation of a defendant’ sright to confront and cross-examine his accuser. See
Buckley v. State, 786 SW.2d 357, 359-360 (Tex. Crim. App. 1990). Asoneof our Sster courts has
explained, because article 38.072 specificdly requiresthat atrid court determine the statement’ srdiability
before admitting it, the statute provides procedural safeguards on a case-by-case basis and preservesthe
right of confrontation. See Norrisv. State, 788 SW.2d 65, 72 (Tex. App.—Dallas 1990, pet. ref’ d).
The article further preservesthe “ safeguards of face-to-face confrontationat trial, opportunity for effective
cross-examination, and the trid court’ sdetermination of the statement’ srdiability.” 1d. Thus, it “doesnot
violateeither the due process guarantee of the United States Constitutionor the due course of law provison
of the Texas Condtitution.” 1d.

3 (...continued)
to admitting A.B.’s testimony, appellant’s objection was based on a violation of the State and Federal due
process and confrontation clauses. Further, as we explain below, appellant waived any objection on these
grounds.

4 Appellant argues that his right of confrontation under the Fifth, Sixth, and Fourteenth Amendments
to the United States Constitution was violated. He also argues that his right of confrontation and due course
of law was violated under article 1, sections 10 and 19 of the Texas Constitution, and articles 1.04 and 1.05
of the Texas Code of Criminal Procedure.



However, the Texas Court of Crimind Apped s has recognized that, in some instances, admission
of an outcry statement under article 38.072 could conceivably “ operate either to deprive a defendant of
his condtitutiond right to confront the out-of-court declarant, or to compel him to cdl the child to the stand
himsdf inorder to attain that right, inviolation of due process and due course of law.” Holland v. State,
802 SW.2d 696, 699 (Tex. Crim. App. 1991). In that Stuation, a defendant must make a proper and
timely objection at tria to preserve thiskind of claim for gpped. Seeid. a 700. When the state offers
anout-of-court statement pursuant to article 38.072, a defendant must object onthe bas's of confrontation
and due courseof lav. Seeid.; Garzav. State, 828 SW.2d 432, 435 (Tex. App.—Austin 1992, no
pet.). Failing to object when the evidence is offered waives the complaint on appedl. See State v.
Kaiser, 822 SW.2d 697, 702 (Tex. App.—Fort Worth 1992, pet. ref’d).

On this issue, firg we find no violaion of the confrontation clause because appellant had an
opportunity to cross-examine A.B. on her outcry statement. Although A.B. was not cdled as awitness
during the State' s case-in-chief, A.B. testified at the hearing on the admissibility of her outcry statement
under article 38.072. During that hearing, appellant was givenan opportunity to cross-examine A.B., but
chosenot to ask her any questions. Because gppellant had an opportunity to test A.B.’ scredibility during
the course of the proceedings but did not take it, he was not denied his condtitutiond right to confrontation
and cross-examindion, or to due course of law. See Buckley, 786 SW.2d a 359-60; Norris, 788
SW.2d a 72. Nor has he shown that article 38.072 was uncongtitutiona as gpplied to him. See
Buckley, 786 SW.2d a 359-60 (holding that, where the child “testifies or isavailable to tetify,” - even
a apretria hearing - there was no condtitutiona violation, either facidly or as applied, of the federd or

dtate confrontation clause).

Evenif an agument could be made that gppellant’ s right to confrontation was violated, we must
dill overrule gppdlant’'sclam of error because appelant did not timely and specificaly object when the
State offered A.B.’ s outcry testimony as substantive evidence during trid. During a pretria conference,
gppdlant mentionedthe words*“ confrontation” and “ opportunity for effective cross-examination,” sufficient



to put the court on notice of his objection.> Appellant did not make this objection during trid. He only
mentioned these words during a conference with the trid judge and opposing counsel beforetrid. At the
pretria conference, thetrid judge did not rule on the admissibility of A.B.’s outcry statement. Instead, he
decidedto hold ahearing during trid, outside the jury’ s presence, to determine the statement’ sadmissihility.
Following that hearing, the trid court found that A.B. was competent and that, asa hearsay statement, her
testimony was admissble under atide 38.072. The State proceeded to offer A.B.’s outcry statement
through her grandmother’ stestimony. At thistime, gppellant did not object to thistestimony on the grounds
thet (1) his conditutiond rightsto confrontationand due course of law were being infringed, or that (2) the
State filed to establish article 38.072 criteria. Even though appelant made an objection at the pretria
hearing, the judge did not rule then; he reserved ruling for trial. As a consegquence, to preserve error,
gopdlant needed to renew his objection when the issue was revisited during trid. See Kaiser, 822
S.W.2d at 701-702. Thus, because gppdlant did not make a specific and timely objection during trid, he
waived any error for gpped. See Holland, 802 SW.2d at 699; Garza, 828 S\W.2d at 435; Kaiser,
822 S\W.2d at 702.

Because gppdlant faled to make a specific and timdy objection during trid on the basis of
confrontation, due course of law, or on aticdle 38.072 criteria, he has waived any complaint on appeal
regarding the outcry statement admitted under artide 38.072. Further, appellant had an opportunity to
cross-examine A.B. on her out-of-court statement and chose not to do so. We, therefore, overrule

appellant’ s second, third, and fourth points of error.

The judgment of the trid court is affirmed.

® Appelant points to the following language to assert that he preserved his claim on apped: “Your,
honor, with respect to 38.072 is supposed to preserve the safeguard accordingly to notify — have the State
— Unfortunately, 1 don't have the whole case in front of me, a face-to-face confrontation of trial
opportunities for effective cross-examination, the trial court’s determination of the statute for its religbility
and according to case law does not deny the certain fairness under the United States and Texas Constitution.
However, it puts the defendant in the position of cdling and impeaching its own witness . . .” (emphasis
added).
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