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OPINION

Darryl W. Robinson, deceased, went on a shopping spree which tragicaly ended at a Houston
Dillard's Department Store. An dtercation with the store manager turned deadly. The deceased was
carted off, hogtied, ribs broken, and placed on Dillard’s curb. There he was pronounced dead.

Appdlants advancethisinterl ocutory accel erated appeal of the trid court’ sdenia of their summary
judgment motions on the affirmative defense of officd immunity. Dillard's security and law enforcement



officerswere caled to intervene in adispute the deceased was having with Dillard’ smanager Kim Wetzdl.
On-duty Houston Police Officers adso arrived later on the scene and assisted Dillard’s employees.
Robinsondied shortly after heand Dillard security guards struggled. The episode ended after the deceased
was hogtied by Houston Police and removed to the dock. The primary issueis whether the defendants
acted ingood faithin subduing, restraining, and monitoring the condition of the deceased. Weaffirm. We
a0 address whether the prosecution of this second interlocutory apped was frivolous.

|. Factual Background

The facts in this case are vehemently contested. We examine the summary judgment proof to
determine whether gppellants defenses are established asamatter of lav. Wemustviewthe TEX. R. CIV.
P. 166a summary judgment proof in the light most favorable to appellees, Denise Robinson and the

deceased’ s estate. The record reved s often bizarre and sometimes horrendous proof.

The deceased was a longtime employee of Central Ddlivery Service. He was married more than
sxteenyearsto Denise Robinson. Hewasaso alongtime customer of Dillard’ sand had aDillard’ scharge

card. He had no police record.

Ondunel, 1994, the deceased was rendered brain-dead. Earlier that day, the proof showsthat
the deceased had been in the midst of ashopping spree. He signed a contract to purchaseacar. Hewas
to make a $2,000 cash down payment and had withdrawn $2,200 from his bank account. That day he
had aso purchased two cdlular phones at a cost of $500 to $600. He then made severa additional
purchasesat Dillard’ sdepartment store. According to hiswidow, the deceased needed an additional $500
cashto meet the down payment for the car. At approximately 8:30 that evening, he went to the fourthfloor
of Dillard’ s where he spoke with Alice Lara, the store' s customer service representative. T he
deceased requested a withdrawa of $500 cash on his ATM card. A dispute developed between the
deceased and Lara. Kim Wetzd, a Dillard’s manager, intervened. An argument continued for severd
minutes. Wetzel, according to Marilyn Sieltz, another Dillard’s employee, had a confrontationa nature.
Stdtz, dso awitness, was working about twenty feet away. She could hear the argument from her station

but, because of the commoation, I€ft her station severa timesto visudly observe the confrontation. At one



point, Steltz testified! she heard Wetzel say to the deceased, “Don’'t youcome over that counter.” While
Steltzdid not observe the entire argument she indicated she did not ever see the deceased onthe counter.

At about 8:45, two Dillard’ ssdaried security officers onduty, defendants Jeff Robinsonand Collier
Bridges, came on the scene. Both were aso regularly employed by Harris County as sheriff’s deputies.
Thedeceased complied withther request to provide identification. Thedeputies, accompanied by Wetzd,
then escorted him to the glass-enclosed back office behind customer service. Shortly after, Steltz heard
acommotion from the office and heard the deceased shout, “Are you trying to kill me? You'retrying to
kill me”

Wetze then ran out of the office looking for boxing tape. When she found it, she returned to the
office. Steltz asked Laraand another Dillard’ s employee, Shannon Brannagan, what had happened. Both
replied that the deceased had wanted $500 and made no mention of the aleged counter incident. Yet
another Dillard’ s employee, Wanda Alexander, said she had observed Wetzd riding the deceased like a
“bucking bronco.” Steltz then went to the office to see for hersdlf. She saw the deceased on the floor,
bound withtape, withWetzd ontop of him, wrapping moretape around hismouthand head. Again, Steltz
returned to her station.

Theydling increased.  Dillard’ s Steltz was concerned that something grave was occurring so she
agan returned to the office. She described the deceased asbeing ina* very tied down, awkward postion”
with his face on the floor. Steltz saw blood on the carpeting and the deceased’ s cheekbones were very
pink and bloody and stripped of their skin from apparent carpet burns.

Steltzthen observed deputy Robinsonontop of the taped deceased, striking him*“very, very hard”
intheleft rib cage. Shedescribed Robinson, asa* stockier” man than the deceased, whom she described
as“willowy.” Steltz shouted at the deputy, known as anacquaintance, “What are youdoing?’ According
to the summary judgment proof, Robinson locked eyeswith Steltzand glared at her. Without aword, il
garing a Steltz, he struck the deceased three more times,

1 summary judgment proof was by deposition testimony unless otherwise indicated.
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According to the store's own employee, Steltz, the blowsto the deceased’ s | eft rib cage were so
forceful “that if that man had punched my rib cage like that, thisrib cage would be ingde thisrib cage”

Stating she was “very, very, very much at that point, for the firgt time in my life, terribly, terribly
afraid,” Steltz retreated to her gation. Asked why, Steltz responded, “1 was afraid because | saw law
enforcement inflicting the pain.”

Defendant Houston Police Department Officer Romportl arrived next and proceeded to the office
where the deceased was held. Momentarily, defendant HPD officers Hogan, Thelis, and Davis, dl of
whom were on duty, arrived and went to the office. Shortly after, the deceased was whedled out of the
office, hogtied,? on a flatbed dolly. According to Steltz, at that time she saw only HPD officers and one
of them was riding on top of the deceased. The deceased was taken to the curb outside of the Dillard's
store.

Additiond proof and amplification of the eventswere provided by Dillard’ semployee, James Turk.
Turk stated that when he arrived at the office shortly before 9:00 p.m., he saw Dillard's guard Bridges
ganding withhis“feetinthe back of [the deceased’ 5] neck,” Dillard’ s guard Robinsonwithhiskneeinthe
deceased' s back, and Wetzel on hislegs. Turk noticed ahole inthe wal into which it looked like “either
somebody had beenrammed inthe wall or elbow went into the wall or something like that.” A blood mark
on the wall was aleged to bethat of the deceased.® Turk noticed the deceased had alot of “burn marks’
on his face and arms from the carpet. Turk aso noticed that the deceased was struggling to breathe.
Wetzd directed Turk to get more tape.

When Turk returned withthe tape two to three minuteslater, he observed “foamand suff” coming
out of the deceased’ s mouth.

Inthe interim, the HPD officersre-hogtied the deceased. Whileclosngthegore, Dillard’ sassistant
mareger Jeffrey Munzel stated he saw the deceased on the cement with a large wound on his heed.

2 According to the proof and Houston police procedures, “hogtying” consisted of securing the

deceased’ s hands behind his back to his feet. The back is arched to the rear rendering the person virtually
motionless. The person’s diaphragm, particularly when positioned facedown, may not properly function. This
can cause positional asphyxiation, discussed in footnote 5 below.

3 The only blood mentioned in the record was that of the deceased.
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Because he was ill struggling, five HPD officerswere holding imface down on the cement. The officers
were findly able to get the deceased in what Munzd cdled a* genuine hogtie.”

Approximately between 9:15 and 9:30, Steltzand Turk separately went towherethe deceased had
been transported, the garage outside the south doors of Dillard's. Munzel aso observed some of the
eventsoutside. Turk stated the deceased was laying on the concrete, face down, dill hogtied, with HPD
officers danding around. Turk observed something “very unusua” happen with the deceased’s body.
“That' sthefirg time | ever seen [dc] abody, like, inhde then inhde. | thought that he was going to die.”
Turk stated that in the few minutes he wasthere, he did not see any of the HPD officers present check the
deceased. When Turk left, he noted that the deceased was gtill moving.

At about the same time, Steltz was in her car some 60 feet away. For “at least” thefifteen minutes
she was there she observed that the deceased’ s body appeared to be lifeless. During that time she sad
no one ever checked the man.

At gpproximately 9:30, the firs ambulance pulled up. According to Stdltz, the EMT removed a
gurney, spoketo the officers for three or four minutes, replaced the gurney, and moved the ambulance out
of her fidd of vison. She said that at no time did the EMT check the deceased. The EMT, Gaspar
Guercio, testified that when he arrived, the officers told him the deceased was not bresthing.

A second ambulance arrived at 9:38. The EMT, Danny Engle, attempted CPR and injected
various drugsinto the deceased. At 9:55, hewasable to restart the deceased’ s heart. Munzel onthe other
hand, stated he returned outside around 9:55, and “they pronounced him dead.” The deceased was then
taken to Ben Taub Hospital and was placed onlife support. Two days later, he wastaken off life support,
and was again pronounced dead.

One of the experts designated by the Robinson appellees, Dr. Raul Lede, reviewed the medical
examiner’ sdataand findings and opined the deceased died of “positiona asphyxiation.” The asphyxiation
was likdy to have been brought onby a combination of the hogtying, the awkward pogtioning of hisbody,
the weight of the officers upon him, fluid in the lungs, his heightened state of anxidty, inter alia.
Appdlees expertsa so asserted that brokenribsreported inthe autopsy may have beentheresult of blows
sugtained by the deceased in the struggle with the officers.



The statements, deposition testimony, and affidavits of the gppellant officersand other employees
of Dillard’ syidd redicdly differing versons of the facts than offered by appellees. Their proof shows a
panting, mentaly deranged Darryl Robinsoncame to the Dillard’ s customer service counter and demanded
a milliondollars from Lara. When she refused, he jumped on the counter, caling her “demon,” badly
frightening her. Wetzel then intervened but was further terrorized by the deceased. When the deputies
arrived, they dam the deceased was on the counter shouting. In response to what they perceived as
possible crimind activity and a potentidly dangerous Stuation, the deputies and Wetzel escorted the
deceasedto the office. There, the deputies placed the deceased againgt thewall and attempted to handcuff
him. He ressted and they dl went to the floor. The deceased became extremey violent, kicking, and
spitting, and exhibiting greet strength. He was said to be screaming obscenities and bizarre rdligious and
racid epithets. The deputies believed hewason drugs* They eventudly handcuffed him but the struggle
continued.  All three persons trying to subdue the deceased became physically exhausted.  The two off-
duty HPD officers Leach and Romportl arrived to assst.  They resorted to tying, then hogtying, the
deceased only because they could not otherwise stop himfromfighting them. Theforcethey used wasonly
that which was necessary to contain this very violent actor and was not, they opined, excessve.

Likewise, the on-duty HPD officerswho arrived shortly thereafter asserted the police responded
only to the extent needed to subdue the deceased. When they arrived, he was il violent and screaming
obscenities. They hogtied him only because hewas ableto break tape and plastic cuffsunsuccessfully used
to restrain him earlier. They requested an ambulance as soon as they were able and monitored the
deceased' s breathing and physica condition the entire time he was in their custody.

Il. Standard of Review

Summary judgment is proper only when the movant establishes there are no genuine issues of
materid fact and proves heis entitled to judgment as a matter of law. See TEX.R. CIV. P. 166a(c). To
be entitled to summary judgment, a defendant must ether (1) conclusvely negate at least one essentia
dement of eachof the plaintiff'scauses of action, or (2) concusively establisheach dement of an afirmative
defenseto each clam. See American Tobacco Co., Inc. v. Grinnell, 951 SW.2d 420, 425 (Tex.

4 The record reveals the absence of positive drug testing.
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1997). In deciding whether there exists a disputed fact issue precluding summary judgment, we treat
evidence favorable to the non-movant as true and indulge al reasonable inferences in the non-movant's
favor. See id. A summary judgment may be based on uncontroverted testimonia evidence of an
interested witness, or of an expert witness as to subject matter concerning which the trier of fact must be
guided s0lely by the opinion testimony of experts, if the evidence is clear, positive and direct, otherwise
credible and free from contradictions and inconsi stencies, and could have beenreedily controverted. See
TEX. R. CIV. P. 166a(c).

[11. Official Immunity
Appdlants motions for summary judgment were based on the affirmative defense of officid
immunity. Under Texas law, a defendant seeking a summary judgment on an affirmative defense of
immunity must prove, without dispute and asameatter of law, that whenthe event in question occurred, he
or shewas. (1) performing adiscretionary function, (2) acting in good faith, and (3) acting within the scope
of thar authority. See City of Lancaster v. Chambers, 883 S.W.2d 650, 653 (Tex.1994). If any
element is not proved as amatter of law or isfactualy disputed, the summary judgment must be denied.
Seeid. Iftheofficerisentitledto officid immunity, then the governmenta entity employing him retainsits
sovereign immunity. See DeWitt v. Harris County, 904 S.\W.2d 650, 653 (Tex. 1995).
A. Discretionary Function of Deputies and Police
Appellees did not respond here or in the tria court to agppdlants contentions that the individua
defendants were preforming a discretionary function. Hence, we do not address this prong.
B. Courseand Scope
Appdlantsrey on Blackwell v. Harris County, 909 SW.2d 135 (Tex. App.—Houston [14™
Dist.] 1995, writ denied), for the proposition that where an officer is performing ajob incident to enforcing
the public laws, he is acting in the course and scope of his employment as a police officer even if the
employer directed him to perform the duty. However, Blackwell aso holdsthat:

[o]n the other hand, if he was engaged in the protection of the employer's property, gecting
trespassers or enforcing rules and regulaions promulgated by the employer, it becomes a jury
guestion as to whether he was acting as a public officer or as an agent, servant of the employer.



Id. at 139 (citing Glenmar Cinestate, Inc.v.Farrell, 223 Va. 728, 292 S.E.2d 366, 369-70 (1982)).

Inour case, thereisample evidence that Deputies Robinsonand Bridges, and HPD OfficersLeach
and Romportl, were working private, off duty, security jobs when they became involved in the dtercation
withthe deceased. It isunclear if and when these officers assumed arole as public peace officers. What
is clear isthat the summary judgment proof did not establish this as a metter of law. Therefore, whether
at materid times these officerswere acting inthe course and scope of ther employment remains a disputed
fact issue. See Blackwell, 909 SW.2d at 139.

Conversely, appellees do not dispute that on-duty HPD Officers Theis, Hogan, and Davis were
acting inthe course and scope of their public duties. That issue istherefore established asto those officers
for summary judgment purposes.

C. Good Faith

Good faith isthe real battleground where this legd engagement is waged. The issue depends on
the assessment of areasonably prudent officer of both the need to whichan officer respondsand therisk
of the officer'scourse of action. Thisassessment isbased on the officer's perception of thefacts at thetime
of theevent. See Wadewitz v. Montgomery, 951 SW.2d 464, 467 (Tex.1997)(emphasis added).
A court must measure good faith in officia immunity cases againg a standard of objective legd
reasonableness, without regard to the officer's subjective sate of mind. 1d. at 466. The need aspect of
the test refers to the urgency of the circumstances requiring police intervention. See id.  Need is
determined by factorssuch as. (1) the seriousness of the crime to whichthe officer responds; (2) whether
the officer's immediate presence is necessary to prevent injury or loss of life or to gpprehend a suspect;
and (3) what dternative courses of action, if any, are available to achieve a comparable result. Seeid.
The risk aspect of good faith, on the other hand, refers to the countervailing public safety concerns:. the
nature and severity of harmthat the officer's actions could cause, the likdlihood that any harmwould occur,
and whether any risk of harm would be clear to a reasonably prudent officer. Seeid.

Good faith may be established through police expert testimony. Wadewitz makes clear that
conclusory statements by expert witnesses (that a reasonable officer could have believed that some action

was judtified) are not enough:



Anexpert withesss conclusory statement that a reasonabl e officer could or could not have
taken some actionwill neither establishgood faithat the summary judgment stage nor raise
a fact issue to defeat summary judgment. Instead, expert testimony on good faith must
address what a reasonable officer could have believed under the circumstances and must
be substantiated with reference to each aspect of the Chamber s baancing test.

|d. at 466-67 (citations omitted).

Dillard's employees, Harris County Deputies Robinson and Bridges, offer no expert testimony
establishing they acted in good fath. Nor were their actions assessed under the requisite “risk/need’
baancing test. Given the aleged besting by the deputies and the myriad disputed facts, there patently
remains afact question concerning Robinson and Bridges on the materia issue of good faith. 1d.

To prove good faith for the HPD officers, HPD Sergeants Johnson and Stepchinski, filed expert
dfidavits on behdf of Officers Davis, Hogan, Thels, Romportl, and Leach. Officer Hogan dso filed an
expert dfidavit on her own behdf as wdl as the other HPD officers. All the police experts assert that
hogtying the deceased was appropriate given the magnitude of the deceased’ s vidlent behavior and his
extremey strong ability to resst the officersand other restraintsthey had applied. Thelr proof further Sates
dl the HPD officers complied with HPD’s policies and procedures on hogtying suspects. The expert
officers affidavits conclude that the HPD officers at dl times acted as reasonable and prudent officers
under the circumstances.

The officers dfidavitsdiscussat some length the need to hogtie the deceased. However, they fall
to sufficiently address testimony about the manner in which the deceased was hogtied, remained hogtied,
and was or was not supervised during this time. Simple subjective pronouncements of good fath by a
defendant-officer, or by experts supporting the officer's assertions, are insufficient as a matter of law to
meet the summary judgment movant's burden of showing good fath. Geick v. Zigler, 978 SW.2d 261,
265 (Tex. App—Houston [14™ Dist] 1998, pet. denied)(citing Wadewitz, 951 SW.2d at 467).
Summary judgment proof isinsufficient wherethe afidavit does not proffer any objective substantiation of
the contention a reasonably prudent officer, under the same or similar circumstances, could have
believed hisactions werejudtified. See Geick, 978 S.\W.2d at 266 (emphass added). More specificdly,
Officers Johnson, Stepchinski, and Hogan do not respond to and ignore at least the fallowing materia
testimony submitted by appellees in response to the motion for summary judgment:



S After being hogtied, before being taken downgtairs, the deceased was at times placed on
his abdomen and sat upon by an HPD officer. Foam was coming from his mouth and he
was having trouble breathing;

S Downgtairs, Turk observed a“very unusud” change inthe deceased’ s conditionwhichled
him to believe the deceased was about to dig;

S Steltz tedtified that no one checked the deceased for ten or more minutes prior to the
arriva of thefirst ambulance. Nor did Turk see the officers check the deceased;

S Despite the officers aleged knowledge the deceased had stopped bresthing sometime
before the ambulance arrived, no action wastakenfor at least eght minutes to resuscitete
him.

Theimplications of appelless summary judgment proof are Sgnificant in severd ways

S It created a fact issue whether the HPD officers violated the HPD policy by placing the
deceased in aface down position and not closely monitoring  his bresthing while he was
hogtied;

S Though Turk isnot a medica expert, he nonetheless observed an darming change in the
deceased’ s conditionindicating he may have been dead or near desth. Thiswasseemingly
unheeded by the officers a atime when the officers should have been closdy monitoring
him;

S Sdtz’'s and Turk’s tesimony that the officers faled to check the deceased squarely
controverted their assertionthat theywerecontinualy monitoring the deceased’ s breething
and pulse;

S EMT Guercio’'s statement that he wasinformed by the officersthat the deceased was not
breething upon hisarriva, combined with Stdltz' s statement she saw the police do nothing
in the tenor more minutesbefore he arrived, would permit ajury to infer the officers knew
the deceased had not been breathing for some ten minutes, yet took no action;

5 Hogtying is not per se against HPD policy. However, HPD in memos and training has warned

its officers of the potentia dangers of hogtying a suspect, one of which is positional asphyxiation. Thisisthe
aleged cause of death in this case. Sergeant Johnson, who trains HPD officers, admitted in his deposition
that if hogtying a suspect becomes necessary, in order to avoid positional asphyxiation, the officer should try
not to allow the suspect to lay on his abdomen, keep him under observation, and make sure he does not stop
breathing. He aso issued memoranda to that effect to HPD officers. Officer Hogan also stated an HPD
officer is required to “check and/or monitor” the hogtied suspect during the restraint.

In her deposition, Sergeant Stepchinski testified as an expert and fact witness. She asserted that
during her Internal Affairs Divison investigation she interviewed numerous people. No one told her that the
deceased had been hogtied. When she was then asked in the deposition hypothetically to assume he had
been hogtied, on his stomach, not breathing for ten minutes, with nobody doing anything, she was incredulous
this could have happened to the deceased. “I can’'t imagine that an officer would stand there for ten minutes
with a person that appears to be passed out and do nothing. | just can’t comprehend that they would do that.”
When pressed, she answered, “I would have a problem with that.”
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S We were pointed to no place in the record establishing why the officers dlowed critica
minutes after Guercio’s arriva to pass without taking action to save the deceased' s life.

In light of the proof offered by these individud appellees, the contradictory testimony between
materid fact witnesses, and the inadequate expert affidavits® the officershave failed to meet their burden
to conclusvely establish good fath. Therefore their officid and derivative immunity issues are overruled.
See Wadewitz, 951 S.W.2d at 466-67.

IV. Subject Matter Jurisdiction

The City of Houston argues that the acts dleged by appellees do nat fal within the Tort Clams
Act’s limited waiver of immunity, therefore the case againgt it should have been dismissed for lack of
subject matter jurisdiction. Specificaly, the City arguesthat (@) TEX. CIV. PRAC. & REM. CODE ANN.
§ 101.056 protects a governmenta unit from liability for its discretionary acts; (b) TEX. CIV. PRAC. &
REM. CODE ANN. § 101.055(3) protectsit from gt for the method and manner in which it provides
police protection; and (¢) TEX. CIV. PRAC. & REM. CODE ANN. § 101.057 protects it from liability for
intentiond torts of its officers.

A. Discretionary Acts of the City

The discretionary function exception to the waiver of governmenta immunity is designed to avoid
judicid review of governmenta policy decisons. See State v. Terrell, 588 SW.2d 784, 787 (Tex.
1979). Thus a governmenta entity is immune from ligbility if an injury results from the formulation of
policy. However, agovernmenta unit is not immuneif aninjuryis caused by the negligent implementation
of that policy. See Terrell, 588 SW.2d at 787-88. This digtinction is often dated in terms of actions
taken at the planning or policy-making leve, which are immune, and actions taken at the subordinate or
operational leve, whichare not immune. See Tarrant County Water Control & Improvement Dist.
No. 1 v. Crossland, 781 SW.2d 427, 433 (Tex. App.--Fort Worth 1989, writ denied). In this case,
appelleesdid not plead the City was negligent informulationof policy. Their dlegationsonly pertaintothe
individud defendants actions taken at the gpplied or operational level. Thus section 101.056 is
ingpplicable.

®  We note there is no reason the foregoing testimony could not have been addressed in the expert

affidavits because it was of record prior to the making of the affidavits.
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B. Method and Manner of Police Protection

Again the City incorrectly pointsto a provisonthat would protect it only from its own formulation
of policy, not the officers implementation of it. Terrell, 588 SW.2d at 788. Appelleesdid not plead
negligence of the City in formulaing policy on police protection. Ashed in Terrell, if the negligence
causng an injury liesin the formulation of palicy, i.e, the determination of the method for providing police
protection, the government remains immune from liability. The "method” of performing anact refersto the
governmental decision or plan for providing police or fire protection. 1d. If, however, an officer or
employee acts negligently in carrying out that policy, government ligbility may exis. 1d.  Section
101.055(3) is thus not applicable.

C. Intentional Acts

Findly, the City contendsthat under section101.057, it isimmune fromliability for intentiond torts
of its officers. It essentidly contends hogtying and restraining the deceased was an intentiond tort in the
category of false arrest, imprisonment, and assault, which are, as amatter of law, intentiond tortsand not
actionable under the Tort Clams Act.

The Restatement Second of Torts defines intent to mean that "the actor desires to cause
consequences of his act, or that he believesthat the consequences are subgtantialy certain to result from
it." RESTATEMENT (SECOND) OF TORTS § 8A (1965). The fundamental difference between a
negligence injury and an intentiond injury is the specific intent to inflict injury. See Reed Tool Co. v.
Copelin, 689 S.W.2d 404 (Tex.1985). Inthiscase, appdleesonly pled that the HPD officersnegligently
employed hogtie restraints againgt the deceased which ultimately resulted in his degth. The City offersno
summary judgment proof that their own officers intended to injure or kill the deceased. The City has not
established the appellees claims as intentiona torts, therefore section 101.057 isingpplicable.

Thisissueis overruled.

V. Sanctionsfor Frivolous Appeal Under TEX. R. APP. P. 45

In their brief onthe meritsof the underlying apped, appellees asserted that because the existence
of materid facts in dispute is so obvious, gppellants brought this gpped in bad faith and for the explicit
purpose of delaying anupcoming trial stting. Pursuant to Texas Appellate Procedure Rule 45, this court
invited appdleesto brief their assertions and afforded gppellants an opportunity to respond.

A. Applicable Law
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Rule 45 dates, in pertinent part: “If the court of gpped's determines that an appeal isfrivolous it
may--on motion of any party or on its own initiative, after notice and a reasonable opportunity for
response--award each prevailing party just damages.” TEX. R. APP. P. 45. Whether to grant sanctions
isamatter of discretion, whichwe exercisewith prudence and caution, and only after careful ddliberation.
See Casteel-Diebolt v. Diebolt, 912 SW.2d 302, 306 (Tex.App.--Houston [14™ Dist.] 1995, no
writ). Although imposing sanctions iswithin our discretion, we will do so only in circumstances that are
truly egregious. See City of Houston v. Crabb, 905 S.W.2d 669, 676 (Tex. App.--Houston [14™
Digt.] 1995, no writ). Where an appdlant's argument on gpped fails to convince the court, but has a
reasonable basis in law and condtitutes an informed, good-faith chalenge to the triad court's judgment,
sanctions are not appropriate. See General Elec. Credit Corp.v. Midland Cent. Appraisal Dist.,
826 SW.2d 124, 125 (Tex. 1991) (interpreting former TEX. R. APP. P. 84).

In determining whether sanctions are appropriate, we carefully consider the record from the
gopdlant's point of view at the time the gpped wasfiled. See City of Alamo v. Holton, 934 SW.2d
833, 837 (Tex. App.--Corpus Chrigti 1996, no writ). Among the factors we consider are whether the
appellant had a reasonable expectation of reversal and whether it pursued the appeal in bad faith. See
Tatev. E.I. DuPont de Nemours & Co., 954 SW.2d 872, 875 (Tex. App.--Houston [14™ Digt]
1997, no pet.); Color Tile, Inc. v. Ramsey, 905 S.W.2d 620, 624 (Tex. App.--Houston [14" Dist]
1995, no writ).
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B. Procedural Background

We outline the procedura background of this case to illustrate the context for the acts of certain
appdlants on thisgppedl. This case was arigindly filed in December 1995. It was removed to federal
court shortly after and remanded to state court on January 23, 1997. Itsinitid trid setting was for
December 8, 1997. On July 29, 1997, the City filed a plea to the jurisdiction based on lack of actua
notice of the claim, which was denied by the trid court. The City first appeded to this court on October
3, 1997. Inthat earlier apped, despite a record replete with contradictory proof and three “extensve”
separate investigaions by the City itsdlf into the tragic death, the City asked usto concludethat as a matter
of law, it was not on notice of appellees dam. Specificaly noting that the facts of the casewere “highly
disputed,” another panel of our court affirmed the trid court’s denid of the plea. City of Houston v.
Robinson, No. 14-97-01103-CV (Tex. App.—Houston [14™ Dist.] October 22, 1998, no pet.) (not
designated for publication), 1998 WL 733906.

By dfidavit, appellees counsd, Roger Rider, states that when the City’s earlier plea to the
jurisdictionwas denied by the trid court in November, 1997, the assistant City Attorney thenhandling this
case, Judith Sanchez, “announced loudly inthe courthouse hallways thet the City would keep this casetied
up on appeds into the millennium.” Counsdl further swears that the City announced to the trid court at
docket cdl on November 6, 1998 that it would apped the actua notice decision to the Texas Supreme
Court. Accordingly, the November 9, 1998 trial date would have to be postponed. The tria court
continued the setting; however, the City failed to make good its word and did not perfect that apped.

Thetrid court then set anew trid date of May 17, 1999 and a February 15, 1999 deadline for
summary judgment motions.  Appdlants filed the summary judgment motions underlying this apped
between January 29, 1999 and February 1, 1999. The motions were denied on April 27, 1999. All
appellants gave notice of this apped between May 6, 1999 and the new trid date of May 17, 1999.
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C. Discussion
Appellants Robinson and Bridges
Wefirg determine whether the appeal of Deputies Robinsonand Bridgeswasfrivolous. Asnoted,
neither one of the Dillard’ sdeputies supplied expert tetimony on good faithnor did they otherwise marsha
auffident summary judgment proof clearly required by the risk/need baancing test established under
Chambers and its progeny. In her brief, counsel for these parties acknowledged the requirement of
establishing good faithunder thistest but only endeavored to do so withargument and scant citations to the
record. Further, in atempting to establish good faith, she completely ignored the damaging testimony of
Stz and other materia witnesses discussed above. This is so even though, taken in the light most
favorable to the non-movant, Steltz's and other proof would permit ajury to find Robinson and Bridges
were unnecessarily or excessvely begting the deceased, and causing or contributing to his demise.
When this court queried counsel why she did not address Steltz' s testimony, she acknowledged
the factstedtified to by Steltz reflected badly uponher clients.” Sheargued, however, their alleged conduct
was immaterid under the authority of Wadewitz and read the language from the opinion which she
asserted supported her contention. Later during argument, it was pointed out that what she had cited as
authority was actualy language from the dissenting opinion.®
Incongdering these gppellants' point of view at the time the apped was filed, we observe that the
record was well-devel oped with damaging proof whichsgquarely controverted or Sgnificantly undermined
their own account of what occurred that night at Dillard’s. Counsel admitted she was aware of it and that
it looked bad. In thislight we believe therewas Smply no plausible basis for these gppellantsingood faith
to ignorethe testimony or to afirmatively represent intheir brief that there were no materia disputed facts.
Wefind the deputies’ conduct congtitutes a frivolous gpped for the following reasons: (1) failure
to acknowledge and address extensve contradictory proof; (2) falureto adequately brief theissueof good
fath; (3) falure to provide sufficient proof on that issue; and (4) counsd’s mis-citation of a dissenting

" Counsel contends that in doing so she was being “forthright” with the summary judgment record.
We disagree. She in no way attempted to address Steltz’s testimony in her good faith analysis in her brief,
nor did she address it in oral argument, until the court pointedly asked her to.

8  Counsel forcefully argued that a rule was binding on this court when she knew or should have

known it was not. In no way did she try to make the court aware the language was from the dissenting
opinion until after she was called to task.
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opinion as controlling authority. See, e.g., Tate, 954 SW.2d at 875 (inadequate brief hdd a factor in
whether to assess sanctions); Chapman v. Hootman, 999 SW.2d 118, 124-24 (Tex. App.—Houston
[14™ Dist.] 1999, no pet.)(failureto address evidence afactor); Parker v. State Farm Auto. Ins. Co.,
4 S.\W.3d 358, 365 (Tex. App.—Houston[ 1% Dist.] 1999, no pet. h.)(ignoringsummaryjudgment evidence
afactor); Triland Inv. Group v. Tiseo Paving Co., 748 SW.2d 282, 284-85 (Tex. App—Dallas
1988, no writ)(miscongruing nature of summeary judgment evidence afactor); A.T. Lowry Toyota, Inc.
v. Peters, 727 S.\W.2d 307, 309 (Tex. App.—Houston[1% Dist.] 1987, no writ)(mideading the court [re
the record] a factor); Bradt v. West, 892 SW.2d 56, 79 (Tex. App.—Houston [1% Dist.] 1994, writ
denied)(turning a“blind eye’ to wdl-established law a factor).

In sum, no reasonable attorney could believe this court would reversethe denid of the tria court's
summary judgment as to Robinson and Bridges. We therefore hold their apped is objectively frivolous.
Appellant Dillard’s

Because Dillard’s appealed on the basis of derivative immunity, its appeal is dependent on the
immunity of itsempl oyees, Bridgesand Robinson. Therefore, therationale provided in the previous section
equdly applies here. Further, Dillard sinvoked TEX. CIV. PRAC. & REM. CODE ANN. § 51.014(a)(5)
in making itsinterlocutory appeal. This provison, however, isreserved for “an officer or employee of the
state or apalitica divison of the ate” Thereis no provisiondlowing a private company aninterlocutory
appedl. Becauseof this, andinlight of thetotal lack of meritsof itsapped, we hold therewas no good faith
bassfor Dillard’s to file and prosecute this apped. We therefore find Dillard’'s gpped was objectively

frivolous.

Appellant HPD Officers
We move to the apped of the HPD officers, Romportl, Leach, Theis, Hogan, and Davis. Unlike
the deputies, the HPD officers provided three expert affidavits employing the risk/need balancing test in
attempting to establish good faith. However, like the deputies, the officers and their experts ignored
sgnificant damaging testimony about the manner of hogtying and supervision of the deceased in their
andyss.
Atora argument, one of the HPD officers lawyersasserted, inresponseto our query, that Steltz's

testimony wasdl but ignored inthe briefs because she wastoo far away fromthe events or was not present
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at dl timeswhenthe HPD officerswere present. Thisargument clearly goesto theweight of her tesimony,
not itscompetence. This isnecessarily ajury argument. A jury isfreeto discount or even dismissStdiz's
tetimony. However, as appellant is aware, an appellate court examining the propriety of a denia of
summary judgment isconstrained not to do so. See Friendswood Dev. Co. v. McDade + Co., 926
S.W.2d 280, 282 (Tex. 1996).

There was smply no good faith basis to feign Steltz's and Turk’s testimony does not exist.
Summary judgment rules reguire the dlegations in non-movant’s proof shal be taken as true with every
reasonable inference to be resolved in the non-movant’ s favor.

We bdieve that no reasonable atorney could conclude this court would reverse the denid of the
trid court's summary judgment filed by the HPD officers. We therefore hold their appeal is objectively
frivolous. See Chapman, 999 SW.2d at 124-25; Parker, 4 SW.3d at 365; Tiseo Paving, 748
S.W.2d at 284-85; Bradt, 892 S.W.2d at 79.

Appellant City of Houston

The City’s apped is predicated, in part, on whether the HPD officers are entitled to immunity,
discussed above. It dso gppeded on independent grounds asserting appellees claims fell outside the
walver of sovereign immunity. Specificdly, a governmenta unit retains immunity for (1) its discretionary
acts, (2) the method and manner in which it provides police protection; and (3) the intentiond torts of its
officers.

The City claimed that the police officers method and manner of restraining the deceased was
covered by thefirst two grounds. As discussed, the well-established case law very specifically holds that
these provisions protect agovernmenta unit fromformulaionof policy, not the officersfromtheir dlegedly
negligent implementation of it. Despite this, the City nonetheless attempted to couch appellees claims
clearly adleging negligence of the officersas fdling within the provisions applying to the governmentd units.
Equdly clear is the absence of any dams againg the City that would arguably fal within the cited
provisons. Therefore, we believe no good faith reading of appellees’ live pleadings suggest they were
clams againg the City for its formulation of policy regarding the method and manner of police protection
or otherwise. Further, we find no good faith reading of existing case law yields the congtruction urged by
the City. See Swate v. Crook, 991 S.W.2d 450, 455 (Tex. App.—Houston [1% Dist.] 1999, pet.
denied)(conscious indifference to established law).
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Y et another ground for sanctions is asserted againg the City. Wenow turnto appellees adlegation
that the City brought this apped for purposes of delay. In examining the procedural history of this case,
we are careful to disinguish engaging in bad faith delay tactics from the legitimate use of statutory and
procedural avenues. Standing aone, we recognize some of the City’ s acts would not provide groundsfor
holding it delayed the prosecution of this case inbad faith. For example, thereisno per sebasisto sanction
aparty for filing for summary judgment on the last day for doing so in the court’s scheduling order. We
will not in this instance assess sanctions for conduct prior to or outside this appeal. We will, however,
scrutinize al rlevant conduct in the record in determining whether such conduct supports our finding this
apped was part of alarger pattern of the use of bad faith delay tactics.

Prior to this appeal, we note three significant occurrences in the history of this case that, dong with
other factors discussed, lead us to the conclusion the City filed this apped for purposes of dday. Firstis
the October 1997 interlocutory apped.® Over ayear ago, this court affirmed the trid court’ sdenid of the
City’s plea to the jurisdiction on theissue of whether there existed a fact issue that the City had timdy
notice of appellees clam. The City contended it did not have notice as ameatter of law. After observing
the facts of this case were “highly disputed,” we cited voluminous evidence from numerous sources which
showed clearly to the contrary.

Second isthe City’ sannouncement to the tria court at docket cal that it would apped this court’s
decison affirming the denid of the pleato thejurisdiction. Thisit did not do. However, the announcement
itself served to delay that trial date.

Thirdis appellee’ saffidavit gating that, after the trial court denied the City’ splea to the jurisdiction
in1997, the Assgtant City Attorney, proclaimed her intent to keep this case on apped into the millennium.
Wefind thisavery disturbing dlegationthat directly evidences the City’ s bad faith intent to delay this case
from proceeding. And because of the severity of the aleged misconduct, we would hope if untrue, the
alegation would be denied. It was not.

Therefore, for these additional reasons, we hold the City filed an objectively frivolous apped, did
S0 in bad faith and for purposes of delay. See Bradt, 892 S.W.2d at 79.

9 While we find nothing in the statute to disallow the City two bites at the interlocutory apple, the

practice should be discouraged in the interests of judicia economy. Perhaps in light of the obvious abuse in
this case, the legidature will take a harder look to the issue of multiple interlocutory appeals.
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Conclusion

A party's decision to apped should be based on professona judgment made after careful review
of the record for preserved error in light of the gpplicable standards of review. Chapman, 999 SW.2d
at 125. In moving for summary judgment and in gppeding the denid of it, gopelantsdl but ignored agreat
deal of damaging materia evidence that precluded reversa of the lower court’s denia of summary
judgment. Itisfundamentd that the evidence must be viewed in thelight most favorableto the non-movant,
yet the gppellantsdismissed theserequirements. Instead, appellantsimproperly presented their ownversion
of thefactsinamanner resembling jury argument. Thisconduct evidencesaconsciousindifferencetolong-
settled principles of summary judgment lawv. As we stated in Chapman, “There is no room at the
courthouse for frivolous litigation. When a party pursues an apped that has no merit, it places an
unnecessary burden on both the appellee and the courts. More importantly, it unfairly deprives those
litigants who pursue legitimate gppedls of vauable judicid resources.” 1d.

We therefore conclude that the filing of this gpped by the City of Houston, Dillard’ s Department
Stores, C.L. Bridges, Jeff Robinson, J.C. Romportl, JE. Leach, M.L. Hogan, P.A. Davis, and JH. Theis,
warrants the assessment of just damages under Rule 45. Accordingly, we sustain appellees Motion for
Damages and order appellants to pay to appdlees and their attorneys $10,000, dlotted as follows. City
of Houston: $6,000; Dillard’ s Department Stores: $3,400; Jeff Robinson: $250; C.L. Bridges: $150; J.C.
Romportl: $40; J.E. Leach: $40; M.L. Hogan: $40; P.A. Davis $40; and JH. Theis. $40. Wefind these
amounts consarvatively represent just and reasonable damages.  1n addition appellants shall pay appelless
interest a arate of ten percent (10%) per annum from the date of this court's mandate until paid in full.

The judgment of the trid court is affirmed.

IS Don Wittig
Judtice

Judgment rendered and Opinion filed March 30, 2000.
Panel consigts of Jugtices Amidel, Anderson and Wittig.
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Publish — TEX. R. APP. P. 47.3(h).

20



