Affirmed and Opinion filed March 30, 2000.

InThe

Fourteenth Court of Appeals

NO. 14-99-00135-CV

COASTAL TRANSPORT CO., Appdlant
V.

CROWN CENTRAL PETROLEUM CORP. and LIBERTY MUTUAL
INSURANCE CO., Appelless

&
CROWN CENTRAL PETROLEUM CORRP., Appdlant
V.

TRANSPORT INSURANCE CO., Appellee

On Appeal from the 189" Digrict Court
Harris County, Texas
Trial Court Cause No. 95-42745-B

OPINION

Ths is a doudle agoped. In the fird goped, Crown Centrd Petroleum Corp.
(“Cronn’) gopeds the summay judgmet entered in favor of Trangport Insurance Co.
(“Trangport”) and the denid of its own mation for summay judgmet on Crown's dams



thet it was an additiond insured under a policy issued by Trangport to Coadtd Trangport Co.
(“Coadd”), and, therefore, Trangport owed Crown a defense in an undelying lawauit.  In
the second goped, Coastd agopeds the summay judgments entered in favor of Crown and
intervenor, Liberty Mutud Insurance Co. (“Libety Mutud”), and the denid of its own
moation for summay judgmeat on Crown's dam that Coadd owed it indemnification for
negligence dams assarted againg Crown in the same underlying lavauit. We affirm.

|. Background

Crown, a refiner and maketer of petroleum products owns and operates a loading
temind. Coadd is a trucking company. On September 28, 1993, a Coadtd employee,
Drexd Stewat, was loading gasdline into a traler owned and operated by Coastal at
Crown's loading termind. The gasoline oveflowed from the traler and caught fire The
accdet resulted in the subssquent filing of persond injury suits by Stewart and two others
agangd Crown, Coadd, and othes (the “Sewat lanvsuits’). As to Crown, the Stewart
plantffs dleged tha Crown was nedligat in the mantenance and repar of its equipment
a itsloading teemind. Crown eventudly sttled with the Slewart plantiffs

Crown sued Coadd’s insurer, Trangport, for faling to tender a defense in the Stewart
lavsuits under an insurance policy issued to Coadd by Trangport. Crown and Trangport
filed crossmations for summary judgment on whether Crown was an insured under Coadd’s
policy and, if so, whether Trangport owed Crown a defense in the Stewart lawsuits  The trid
court ganted Trangport’'s mation for summary judgment, while denying Crown's motion for
summay judgmet, ad entered judgmet that Crown teke nathing on its dams agang
Trangport.

Crowvn ds0 sued Coadd for faling to indemnify it agang the dams assarted agangt
Crown in the Stewart lawvsuits and for faling to name it as an additiond insured in the policy



issued by Transport. Crown, Libety Mutud," and Coadtd filed crossmoations for summay
judgment on whether the indemnification provison contaned in the Temind Loading
Agreamantt (the “Agreamatt’) entered into between Crown and Coastd wes enforcesble, and
whether Coadad breached the insurance provison of the Agreamet by faling to name
Crown as an additiond insured. The trid oourt granted Crown's and Libaty Mutud’s
mations for summay judgment, while denying Coedd’'s mation for summay judgment.
The trid court entered judgment that Crown recover from Coastd $ 4,816,549.28 and that
Liberty Mutud is subrogated to Crown' s recovery in the amount of $1,924,416.43.

[1. Summary Judgment Standard of Review

To preval on a mation for summary judgment, the defendant must esteblish that no
maeid fact issue exigs ad it is entitled to judgmet as a netter of law. See Rhone-
Poulenc, Inc. v. Steel, 997 SW.2d 217, 222 (Tex. 1999). Once the defendant establishes that
no gaure iske of maerid fadt exids regading an demat of the plantff's dam, the
plantff mus present compelent summay judgmet evidence rasng a fact issue on that
demet. See Guest v. Cochran, 993 SW.2d 397, 401 (Tex. App.—Houston [14™ Dist] 1999,
no pet). In conducting this review, we take as true dl evidence favorade to the nonmovarnt,
and we meke dl reasonable inferences in the nonmovant's favor. See KPMG Peat Marwick
v. Harrison County Hous. Fin. Corp., 988 SW.2d 746, 748 (Tex. 1999). When both Sdes
move for summay judgmet and the trid court grants one motion and denies the other, the
revieving court shoud review dl ummay judgmat evidence deemine dl quedions
presented, and render the judgmant the trid court should have rendered. See Bradley v. State
ex rel. White, 990 SW.2d 245, 247 (Tex. 1999).

[11. Crown v. Trangport Insurance

Crown assarts it is an additiond insured under Coadtd’s “Truckers Policy” issued by
Trangport.  The interpretation of an insurance contract is governed by generd rules of

1 Liberty Mutual was Crown’s insurer.



contract interpretation. See Texas Farmers Ins. Co. v. Murphy, 996 SW.2d 873, 879 (Tex.
1999). Our primary concern is to ascartan the true intentions of the parties as expressed in
the written indrument.  See Lenape Resources Corp. v. Tennessee Gas Pipeline Co., 925
SW.2d 565, 573 (Tex. 1996). A written contract is not ambiguous if it is worded so thet it
can be given a ddfinite or catain meaning.  See Nation Union Fire Ins. Co. v. CBI Indus.,
Inc., 907 SW.2d 517, 520 (Tex. 1995). |If the contract is susceptible to two or more
interpretations, then the policy is ambiguous  See id. Hee nather paty assats ambiguity.

The palicy issued by Trangport Insurance provides:

SECTION II-LIABILITY COVERAGE

A. COVERAGE

We will pay adl s an insured legdly mugt pay as dameges because of
bodily injury or property damage to which this insurance gpplies, caused by
an acddent and resuting from the ownership, mantenance or use of a covered
auto.

We have the rigt and duty to defend any suit asking for these dameges
However, we have no duty to defend suits for bodily injury or property
damage not covered by this Coverage Fom. We may invedigae and sdtle
any dam or Ut as we condder gppropriate. Our duty to defend or settle ends
when the Liablity Coverage Limt of Insurance has been exhausted by
payment of judgments or settlements.

1. WHO ISAN INSURED

Thefdlowing areinsureds.

b. Anyone ds while usng with your permisson a covered auto you own,
hire or borrow except:

(3) Anyore other than your employees patners, a lessse or borrower or any
of thar employees, while moving property to or from a covered auto.



e. Anyore ligdle for the conduct of an insured described aove but only to the
extent of thet lighility.

(emphedsin the origind).

A. Joint and Several Liability

Rdying on the laguege, “awore lidble for the conduct of an insured,” contaned in
8 Il.LA.1le of the palicy, Crown fird contends thet it was an insured under the policy because
it was potentidly lidde for Coastd’s conduct. Because the Stewart plantiffs dleged joint
and severd liddlity, Crown contends that under Tex. Civ. PRac. & Rem. CoDE ANN. 8
33.013, it could have been lidble, not only for its own percentage of negligence, but dso for

Coadtd’ s conduct 2

We dissgree. Being lidble to pay a portion of a judgment rendered againg another
defendant under 8§ 33.013 is not the same as bang lidle for another’s conduct.  Section
33.013 does nat impose ligbility on Crown for Coadtd’s conduct; ingteed, it requires Crown

2 Section 33.013 was amended in 1995. See Act of May 18, 1995, 74" Leg., ch. 136, § 1, 1995 Tex.

Gen. Laws 974. The pre-1995 statute stated in relevant part:

(a) Except as provided in Subsections (b) and (c), a liable defendant is liable to a claimant
only for the percentage of the damages found by the trier of fact equal to that defendant’s
percentage of responsibility with respect to the personal injury, property damage, death, or
other harm for which the damages are allowed.

(b) Notwithstanding Subsection (a), each liable defendant is, in addition to his liability
under Subsection (@), jointly and severdly liable for the damages recoverable by the
claimant under Section 33.012 with respect to a cause of action if:

(1) the percentage of responsibility attributed to the defendant is greater than 20 percent;
and

(2) only for a negligence action pursuant to Section 33.001(a) or (c), the percentage of
respongibility attributed to the defendant is greater than the percentage of responsibility
attributed to the claimant. . . .



to potentidly pay the portion of the judgment rendered agang Coadd for Coadd’'s own
conduct. There ae no dlegaions in the Stewart lawsuits that Coadd committed acts or
omissons for which Crown is legdly lisble or respongble, such as an agency rdationship.
Wefind that Crown isnot an additiond insured under 811.A.1Le

B.“Usng” the Truck

Next, Crown assats it is an additiond insured under 8§ 11.LA.1b of the policy because
it was “udng’ the truck with Coadd’s pamisson. Citing to a case from the United States
Fourth Circlit Court of Appeds, Crown agues tha “udng’ the truck indudes “loading ad
unloading.” See Travelers Ins. Co. v. Employers’ Liab. Assur. Corp., 367 F.2d 205, 206 n.2
(4" Cir. 1966).

In Travelers Ins. Co. v. Employers Liab. Assur. Corp., anh employee of Stewart
Petrdeum, which operated tank trucks, was loading al into a truck a a fadlity owned by
Hess, when Stewart’'s employee was injured as a result of faling backwards off the truck
when the wire cord connected to the manud lever snapped because of a defect. See id. a
206. After stling the employee's lawsuit, Hess and its insurer, Travders looked to Stewart
Petroleum’s insurer, Employer’s, for reambursament.  See id.  The Fourth Circuit, noting thet
the word “us? was spedficdly defined in the policy as induding “loading and unloading
thereof,” found that use was not redricted to gtudions in which movamet of the vehicle is
involved. Seeid. a& 207. The court found:

Hess was intimady involved in the loading operation itsdf. It mantained the

fadlity in contemplation of its regular use in the manner in which [Stewat's

employed) usad it in conjunction with the loading of its products in cusomers
vehides The operdtion of the lever was part of the use of the truck in loading.

As this entire operdtion was with the permisson of the named insured, the
policy coverssuch use

Id. at 208.

The Texas Suyame Court has dso defined “use” See Travelers Ins. Co. v.
Employers Cas. Co., 380 SW.2d 610 (Tex. 1964). In Travelers Ins. Co. v. Employers Cas.
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Co., three employees of a generd contrector were killed in a condruction accident, when a
cane owned ad operated by Borders Sted Erection Co. collgpsed as it was being used to
trangport reedy-mix concrete from a truck owned by Cepitd Aggregates, Inc. to the concrete
forms of the generd contractor. See id. a 611. The issue was whether Borders was covered
by Caoitd’ s automohile lighility policy.

Expredy induded in the policy’'s definition of “usg’ of an asttomobile was “the
loeding and unloading thereof.” See id. & 612. The court adopted the meaning of loading
and unloading as “‘embradfing], not oy the immediate tranderence of the goods to or from
the vehide but the ‘complete operation’ of trangporting goods between the vehide and the
place from or to which they are being ddivered’” 1d. (quoting Wagman v. American Fid.
& Cas. Co., 304 N.Y. 490, 109 N.E.2d 592 (1952)).

The issue was not who owned or controlled the concrete, but indead, was whether
Borders was unloading the truck and, thereby, uang it while the bucket full of concrete was
bang moved from the truck to the contractor's forms. See id. a 614. The court, finding thet
the acddent was the resuit of the collgpse of the crane, which was trangporting concrete from
the truck to the farms and the injuries arose from the use or unloeding of the truck, hed that
Borders was entitled to the protection afforded by the policy covering thetruck. Seeiid.

Nether case, however, is goplicdle here.  The pdlides in those casss oedficdly
Odine “usg’ to indude “loading and unloading”  Section 11.LA.1b.3, on the other hand,
gadficdly and expredy exdudes “[dnyone other then [Coadtd’s] employees, partners, a
lessee or borrower or any of thar enployees while moving property to or from a covered

auto.” (emphessadded).

Recognizng the limitation under 8§ 11.A.1.b.3, Crown dtanativdy aqgues it is not
excduded under that section because dthough it was “loading’ the traler because the trailer
was & its premises, Crown was not physically moving the property to or fromthe truck a the
time of the termina incident because the loading bays are sdf-operated, i.e, the truck drivers
move the property to the trucks themsdves Contrary to Crown's assation, the policy does

~



not redrict “moving’ to phydcd movement. We condude Crown is not an additiond
insured under 8 11.A.Lb of the palicy.

C. Claimswithin the Policy’s Coverage

Trangport contends that even if Crown were an additiond insured under the policy,
it dill dd not owe Crown a defense in the Stewart lawvsuits. The insurer’s duty to defend is
deteemined by the dlegations contained in the petition and the language of the policy. See
Farmers Tex. County Mut. Ins. Co. v. Griffin, 955 SW.2d 81, 82 (Tex. 1997). If the petition
does naot dlege facts within the scope of the policy’s coverage, an inurer is not required to
provide a defense. See Trinity Universal Ins. Co. v. Cowan, 945 SW.2d 819, 821 (Tex.
1997).

The pantffs in the Stewart lavsits sued Crown for dameges resulting from the
negigent mantenance and operdion of its temind loading fadlity, not for the negligent use
and opeation of Coadd’s truck. Therefore, the dams in the Stewart lawsuits agang Crown
are not covered by the poicy. The trid court did not er in granting Trangport's mation for

summary judgment or in denying Crown’s mation for summeary judgment.
V. Coadal v. Crown

A. Findingsof Fact and Conclusonsof Law

As a prdiminay meater, Coastd contends the trid court erred in not filing findings
of fact and condusions of law because it could have granted Crown's motion for summary
judgment on more than one ground. Findings of fact and condusions of law, however, “have
no place in a summary judgment proceeding” Linwood v. NCNB Texas, 885 SW.2d 102,
103 (Tex. 1994). If summary judgment is proper, then there are no facts to find, and the legd
condusons have dready been dated in the mation and the responses See IKB Indus.
(Nigeria) Ltd. v. Pro-Line Corp., 938 SW.2d 440, 441 (Tex. 1997). The trid court should
not meke ad the apdlae court canot condder, such findings ad condusons in
connection with a summary judgmet. See id. Theefore the trid court did not ar in not



meking any findings of fact and condusons of law.
B. Validity and Enfor ceability of the Indemnity Provison
1. Actual Notice

Coadd contends the indemnity agreament does not stidy the requirements of fair
notice.  Rigk-dhifting dausess mue stidy two far notice requirements the express
negligence doctrine and the congpicuousness requirement.  See Littlefield v. Schaefer, 955
SW.2d 272, 274 (Tex. 1997). The express negligence doctrine provides thet the intent of
the paties to indamify the indemnitee from the consequences of its own negigence must
be gedficdly dated within the four corners of the contract. See Ethyl Corp. v. Daniel
Constr. Co., 725 SW.2d 705, 708 (Tex. 1987).®> The conspicuous reguirement mandates that
something mugt appear on the face of the indrumat to dtract the attention of a reasonable
person. See Dresser Indus., Inc. v. Page Petroleum, Inc., 853 SW.2d 505, 508 (Tex. 1993).

Theindemnity provison in the Agreement datesin its entirety:

4. The withdrawd, loading, trangporting and ddivery of products
withdravn by CARRIER ddl be the sole regponghbility of CARRIER, and
CARRIER hereby covenants and agrees to indemify, defend a its own cost,
and hdd CROWN, its directors, officars agents ad employess hamless from
ay ad dl ations ad causes of adtion, dams, demands liabilities, losses,
damage, injury, cogt or expense of whaever kind or nature, including cost of
liigetion, attorneys fees, and reasondble expenses in connection  therewith,
brought or presented by any person, firm or corporaion whasoever, incduding,
but not limited to, third paties employees or agents of CARRIER, and ther
dependents and persond  representatives, for injuies or the death of any
person, or damage to or loss of propety, aisng out of ay act or omisson of
CARRIER, its agents, sarvants, or employess, in connection with or incidentd
to the withdrawd, loading, trangporting and ddivery of products hereunder by
CARRIER irrespective of whether  CROWN, its directors, officers, or
employess were concurrently  negligert, with CARRIER and irrespective  of
whether  CROWN, its directors, officars, or employess negligence, if ay,
was adive or passve. The indemnity provided for in this paragrgph shdl have

% Coastal does not raise the express negligence doctrine on appedl.
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no gopliction to any dam, liddility or cause of adtion resulting from the sole

negligence of CROWN. CARRIER gl be responsble for any dameges or

injuries caused by any third paty, athorized or unauthorized, usng

CARRIER's keys or cads for access to the Termind or who gans entry to

[thel Temind as a rexuit of the use authorized or unauthorized, of

CARRIER's keys or cads unless CARRIER has previoudy natified CROWN

of the loss theft, or possble unathorized use of such key o cad.

Natification sdl be made to Crown Centrd Petroleum Corporation, 1319 Red

Bluff — Pasadena, Tx, tdephone 920-4123.

Crown contends the far notice requirements are not gpplicable here because Coadtd
had actud notice of the indemnity provison contained in the Agreement. The far notice
requirements are not goplicable when the indemnitee edtablishes the indemnitor had  actud
notice or knowledge of the indemnity agreement.  See Dresser Indus., Inc., 853 SW.2d a
508 n.2 (dting Cate v. Dover Corp., 790 SW.2d 559, 561 (Tex. 1990)). The indemnitor has

the burden of establishing actud notice or knowledge. Seeid.

Coagd dipulaed that Richard Atwel, the Presdent of Coestd and who signed the
Agreamett on bendf of Coadd, read the Agreamat when he dgned it. Coasta complains
that Crown did not offer evidence that Atwdl actudly naticed the indemnity languege when
he read the Agreament. The Agreemeant is less than two and onehdf pages in length and
contans dgt paagrgphs, the indemnity provison comprises the larges paragraph in the
Agreament; and the indemnity provison is referred to in two other paragraphs in the
Agreement.  We find the fact tha Atwel read the Agreement to be suffident to edablish
actud natice. See Goodyear Tire & Rubber Co. v. Jefferson Constr. Co., 565 SW.2d 916,
919 (Tex. 1978), overruled on other grounds by Dresser Indus., Inc., 853 SW.2d a 509
(findng tedtimony of presdent and vice presdent of the indemnitor/company thet they hed
reed pats of the back of purchase order containing contract provisons induding indemnity
providon, was ome evidence of actud notice). Because Crown has edablished that Coadtd
had actud notice of the indemnity provison, we need not address the far notice
requirements

2. Texas Oilfidd Anti-Indemnity Act
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Coadd contends the indemnity provison is void under the Texas Qilfidd Anti-
Indemnity Act. See Tex. Civ. PRAC. & Rem. Cobe ANN. 8§ 127.001 et seq. (Venon 1997 &
Supp. 2000). The Anti-Indemnity Act makes void and unenforcesble any provison in an
agreement pertaining to a wel for ail, gas or waer or to a mine for a mined if it purports
to indamify a person agang loss or liadility for damage caused by or resulting from the sole
or oconcurrent negligence on the pat of the indemnites, his agent or employes, or an
individua contrector directly responsble to the indemnitee.  See Phillips Petroleum Co. v.
Brad & Sons Constr., Inc., 841 F. Supp. 791, 793 (S.D. Tex. 1993) (citing Tex. Civ. PrAC.
& Rem. CopE ANN. § 127.003).*

The Act defines " agreement.”

(1) “Agreament petaning to a wdl for al, gas or water or to a mine for a
mingd”:

(A) means

() a written or ord agreement or underdanding concerning the rendering of
wdl or mine savicss, or

% Section 127.003 states:

() Except as otherwise provided by this chapter, a covenant, promise, agreement, or
understanding contained in, collatera to, or affecting an agreement pertaining to a well for
ail, gas, or water to a mine for a mineral isvoid if it purports to indemnify a person against
the loss or liability for damage that:

(1) is caused by or results from the sole or concurrent negligence of the indemnitee, his
agent or employee, or an individual contractor directly responsible to the indemnitee; and

(2) arises from:
(A) persona injury or death;
(B) property injury; or

(C) any other loss, damage, or expense that arises from personal injury, death, or property
injury.

TEX. CIv. PrAC. & REM. CODE ANN. § 127.003.
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(i) an agreamat to perform a pat of those savices or an act collaerd to
those services, including furnishing or renting equipment, incidenta
trangportetion, or other goods and savices fumished in connection with the
Svices . ..

Tex. Civ. PrRAC. & ReM. CobE ANN. § 127.001(1). It further defines“wedll service™”
(@) “Wdl or mine sarvice'”:
(A) indudes

() dilling, degpening, reworking, reparing, improving, teding, treding,
peforating, addizing, logging, conditioning, purchesng, gaheing, doring,
or trangporting al, brine water, fresh water, produced water, condensate,
petroeum products, or other liqud commodities or othewise rendering
svices in connection with a wel drilled to produce or dispose of ail, ges
other minerds or water; and

(i) desgning, excavding, condructing, improving, o othewise rendering
svices in connection with a mine shaft, drift, or other structure intended for
usein exploring for or produang aminerd; but

(B) doesnot indude

() purchesng, <dling, gathering, doring, or trangporting ges or naurd  ges
liquids by pipdine or fixed assodated fadilities, or

(i) ocondruction, mantenance, or repar of al, naud gas liquids or ges
pipeine or fixed associated fadlities
Tex. Civ. PrRAC. & ReM. CoDE ANN. § 127.001(4).

Coagtd contends the Agreement conditutes a written agreament concamning  the
rendeing of wdl sarvices because it indudes an ageement to peform incidenta
trangportation, which Coadtd dams is an act tha is collaerd to wdl sarvices In support
of this contention, Coadtd directs the court to the fdlowing sentence in the Agreemeatt: “The
withdrawd, loading, trangporting and ddivery of products withdravn by CARRIER shdl be
the sole respongibility of CARRIER”

12



The Anti-Indemnity Act goplies to contracts for sarvices involved in the drilling or
savidng of wdls See Phillips Petroleum Co., 841 F. Supp. a 795-96. Crown is involved
in the rdining, supply, axd trangportation of petroleum products. The Agreemet only
granted “key-gtop privileges” it did nat invove the dilling or savidng of a wdl.
Therefore, we find the Act does not encompass this activity and is not gpplicable to the
Agreamet and, therefore, does not render the indemnity agreament vaid and unenforcegble,
Cf. id. & 796 (hdding that the Act did not encompass work done in connection with a
pipeling).

3. Texas Railroad Commisson Rules

Coadd contends the indamity and insurance provisons violae regulaions
promulgated by the Texas Ralroad Commisson pursuant to its authority under the Texas
Motor Carrier Act.®

The Motor Carier Act regulates motor caries use of public highways for private
gan. See Steve D. Thompson Trucking, Inc. v. State, 685 SW.2d 129, 131 (Tex.
App-Audin 1985, writ ref'd nr.e). Texas courts have long hdd that the Texas Legidaure
enacted the Act out of concern for public sfety, physcd protection of highways and
uneconomic and discriminatory practices within the trucking industry.  See Great Nat’l Life
Ins. Co. v. Chapa, 377 SW.2d 632, 634 (Tex. 1964); Berry v. Golden Light Coffee Co., 160
Tex. 128, 327 SW.2d 436, 438 (1959); New Way Lumber Co v. Smith, 128 Tex. 173, 96
S\W.2d 282, 290 (1936); Railroad Comm’ n of Tex. v. Waste Management of Tex., Inc., 880
SW.2d 835, 840 (Tex. App—Austin 1994, no writ); see also Steele v. General Mills, Inc.,
329 U.S. 433, 440 (1947) (observing that the Motor Carrier Act was desgned to be a part of
date trangportation regulatory system goplicable dike to dl lines of trangportation which
represents a “‘dudied effort . . . to prevent, through reguldion, unfar, discriminatory, or
Oegtructive competition between such authorized carigs as would ultimady impar ther

® TheAct and regulations, which were in effect at the time of the accident in 1993, have since been

repealed. See Act of June 15, 1995, 74" Leg., R.S., ch. 705, § 31, 1995 Tex. Gen. Laws 3740.
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usfuness™) (quoting Texas & P. Ry. Co. v. Railroad Comm'n, 138 SW.2d 927, 931 (Tex.
Civ. App—Austin 1940), rev’ d on other grounds, 138 Tex. 148, 157 SW.2d 622 (1941)).°

The Agreamat grants Coadtd the rigt to enter Crown's premises for the purpose of
loeding and carying away petroleum products We find the Motor Carier Act ad the
regulaions promulgated pursuant to the Act do not goply to the Agreement between Crown
and Coadd and, therefore, do not render the indemnity provison void and unenforcegble.

C. Additional Insured Obligation

Asaming the additiond insured provison wes intended to assure peaformance of the
indemnity obligation and the indemnity provison is void and unenforcesble Coadtd argues
the summary judgment granted in favor of Crown cannot sand on the ground that it breached
an obligation to make Crown an additiond insured.

The Agreement states with respect to insurance:

5. CARRIER agress to purchee @ CARRIER's cod the following
insurance:

b. Comprenengve Gengrd  Liddllity induding cae cudody ad

® TheAct's stated purpose was contained in former § 22b of the Act:

Declaration of Policy. The business of operating as a motor carrier of property for hire
along the highways of this State is declared to be a business affected with the public interest.
The rapid increase of motor carrier traffic, and the fact that under existing law many motor
trucks are not effectively regulated, have increased the dangers and hazards on public
highways and make it imperative that more stringent regulation should be employed, to the
end that the highways may be rendered safer for the use of the general public; that the wear
of such highways may be reduced; that discrimination in rates charged may be eliminated;
that congestion of traffic on the highways may be minimized; that the use of the highways
for the transportation of property for hire may be restricted to the extent required by the
necessity of the general public, and that the various transportation agencies of the State may
adjusted and correlated so that public highways may serve the best interest of the general
public.

Act of June 15, 1995, 74" Leg., R.S., ch. 705, § 31, 1995 Tex. Gen. Laws 3740.
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control coverage and ligbility assumed with $1,000,000 limit per occurrence
for bodily injury and property dameage combined.

c. Automative Liadlity induding dl vehides and equipment usad by
Carier in the amount of $1,000,000 per accident for bodily injury and property
damage.

Such insurance sdl indude coverage for liddlity aisng out of loading
and uwnoadng and gddl fuly extend to, ddfend and protect CROWN.
CARRIER dhdl fumnish catifictes showing insurance is in force and
providing 30 days written notice to CROWN prior to any change, hon-renewd
or cancdldion.  In the event CARRIER is sdf-insured, CROWN may accept
evidence of CARRIER's finadd regponghbility in lieu of Cetificags of
insurance.

The ligdlity of CARRIER under Section 4 of this Agreement dhal not

be limted to or by the inaurance required of CARRIER hereunder. The

provisons of paragraphs 4 and 5 shdl reman vdid even dter the termindion

of this Agreament.

Refaring to the “lisbility assumed’ language of 8 b of the Agreement, Coadtd
contends the provigon to provide insurance only covers indemnificaion, not an additiond
inared.  Coadd agues that because the indemnificaion provison here is vod and
unenforcesble, the provison to provide insurance isdso invdid.

Crown, on the other hand, assarts that even if the indemnity provison is
unenforceeble, the additiond insured provison is vdid. Crown agress tha the “lidhility
assumed” language refers to Coadd’s indemnity obligation.  Crown, however, rdying on
the language “[Juch insurance ddl indude coverage for lidhility aisng out of loading and
unloceding ad ddl fuly edtend to, dfend and protect CROWN,” contends the additiond
insured provison was not intended merdy to assure peaformance of the indemnity provison,
but indeed, is an obligation indegpendent of and in addition to the indenmity provison. We
agree. This providon requiring Coadd to provide insurance conditutes an obligation
separate from merdy providing coverage for indemnification. See Getty Oil Co. v. Insurance
Co. of N. Am,, 845 SW.2d 794, 805 (Tex. 1992) (holding that dause, which provided tha

15



“All insurance coverage carried by Sdler . . . shdl extend to and protect Purcheser,”
supported the additiond insured requirement, not the indemnity agreement, was a sepaae
obligetion and, therefore, was not prohibited by the Anit-Indemnity Statute). Section 5 of
the Agreament is vaid and enforcesble, and obligates Coadtd to make Crown an additiond
insured under the palicy.

D. Indemnity for Claims Asserted by Coagtal

Coadd assarts the dams it brought agang Crown for the loss of its truck and traller
were not covered by the indemnity provison.  Theefore, according to Coedd, the
$211,422.98 induded in the judgment representing atorney’s fees cods and expensss
which Crown incurred in defending Coastd’s cdams, dso is not covered by the indemnity
provison.

An indemnity provison does not goply to dams between the parties to the agreement;
indead, it obligates the indemnitor to protect the indemnitee againg cdams brought by a
person not a paty to the agreement. See Wallerstein v. Spirt, 8 SW.3d 774, 780 (Tex.
App—Audin 1999, no pet. h.); Deer Constr. Co. v. City of Houston, 846 SW.2d 854, 858
(Tex. App—Houston [14™ Dist] 1992, no writ).  Crown, however, agues that but for
Coadd’s breach of 8 5 of the Agreement to provide Crown insurance, Crown would have
recaved a defense agand Coadd’s dams by virtue of the insurance Coastd was to have
provided to Crown. We agree.  The reasonable attorney’s fees and expenses, which Crown
expended in defending Coadtd’s daims, conditute damages reulting from Coastd’s breach
of the insrance provison of the Ageement. Thaefore the trid court did not ar in
awvadng Crown the cogts of defending Coadtd’'s dams as damages for breach of the

insurance provison.

The trid court dd not er in grating Crown's and Liberty Mutud’s motions for
summay judgmeat agang Coadd or in denying Coadd’'s maotion for summary judgment.
Accordingly, the judgment of thetrid court is affirmed.
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19 Norman Lee
Judice
Judgment rendered and Opinion filed March 30, 2000.
Pand consgs of Justices Anderson, Frogt, and Lee’
Publih—TEex. R Arp. P. 47.3(b).

" Senior Justice Norman Lee sitti ng by assignment.
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