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OPINION

Appdlant, Rick A. Martinez, was charged withand pled guilty to the felony offensesof aggravated
kidnaping, aggravated sexud assault, and unauthorized use of a motor vehide. His punishment was
assessed by a jury at twenty years confinement and $10,000 fine for the aggravated kidnaping, twenty
years confinement and $10,000 fine for the aggravated sexud assault, and two years confinement and a
$2,000 fine for the unauthorized use of amotor vehicle. Heraisesfiveissues on this gpped: (1) his pleas
were involuntary and violated his due process and due course rights because the tria court failed to

admonish him of the deportation consequences of his guilty pleas, (2) his substantiad rights were violated



because the trid court failed to admonish him of the deportation consequences of his guilty pless, (3) he
was egregioudy harmed whenthe tria court included an erroneous parole ingructioninthe jury charge; (4)
he was denied effective assistance of counsdl; and (5) the evidence was factudly insufficdent to show he
threatened the complainant with deadly force or used or exhibited a knife as a deadly weapon. The
judgment of thetrid court is affirmed.

VOLUNTARINESSOF GUILTY PLEAS

In his firs two issues, gppellant points out that the trid court was required under TEX. CODE
CRIM. PROC. ANN. art. 26.13 (Vernon 1999)* to admonish appellant that if he were not aUnited States
citizen, his guilty pleas could result in deportation. He asserts that becausethe court did not advise imof
these consequences, his pleas were not voluntary because he could not have fully appreciated the or

understood the consequences of those pleas. The State does not contend the admonishment was given.

Appdlant is correct in gating the admonition is mandatory and the trid court erred in faling to
provideit. Moralesv. State, 872 SW.2d 753, 754-55 (Tex. Crim. App. 1994).

1 Article 26.13 states, in pertinent part:

(@) Prior to accepting a plea of guilty or a plea of nolo contendere, the court shall admonish the
defendant of:

(4) the fact that if the defendant is not a citizen of the United States of America, a plea of guilty or
nolo contendere for the offense charged may result in deportation, the exclusion from admission to this
country, or the denia of naturalization under federal law.

(b) No plea of guilty or plea of nolo contendere shall be accepted by the court unless it appears that
the defendant is mentally competent and the pleais free and voluntary.

() In admonishing the defendant as herein provided, substantial compliance by the court is sufficient,
unless the defendant affirmatively shows that he was not aware of the consequences of his plea and that he
was misled or harmed by the admonishment of the court.



Where a court has faled to admonish a defendant under Article 26.13, we conduct our harm
andyss under TEX. R. APP. P. 44.2(b) to determine whether the error affected a subgtantia right.
Carranza v. State, 980 SW.2d 653, (Tex. Crim. App. 1998). In evauating appelant's showing of
harm, we may not require imto show morethanthat he was unaware of the consegquences of his pleaand
the trid court's admonishments mided or harmed him. See Carranza, 980 SW.2d at 658; see also
TEX.CODE CRIM.PROC.ANN. art. 26.13(c) (Vernon 1989).

In Carranza, the court held the failure to admonishthat defendant of deportation consequences
affected a substantid right of that defendant because he affirmatively showed he was a citizen of Mexico
and that he was in the United Statesillegaly because his green card had expired. Because of his status,
that defendant affirmatively showed he was subject to deportation. 1d. at 658. Conversdly, in Cain v.
State, 947 SW.2d 262 (Tex. Crim. App. 1997), the court held that where the record reflected the
defendant was aU.S. dtizen, the court’ sfailureto admonish him concerning the deportati on consequences

of his pleawas harmless error. 1d. at 264.

In this case, to establish he was subject to deportation and thus harmed, gppdlant reliessolely on
his gatement at the punishment phase that he was born in Durango, Mexico. However, dso in the record
is gppellant’ s own booking dip dated October 8, 1998, which reflects his “Place of Birth” as “Fresno,
CA.” Also therein the record is gppelant’s crimind history showing his birthplace as “Cdifornia” The
record further reflectsappdlant came to the U.S. whenhe was two months old and has spent the remainder
of hislife here.

Appe lant’ suncorroborated bare statement hewasborninDurango, Mexicodoes not afirmetively
establishhe was subjecttodeportation. Thisisespecidly soinlight of other evidencein therecord showing
him to have been bornin the U.S. and thusa U.S. ditizen. Standing aone, even thefact of aforeign birth
does not per se show lack of U.S. citizenship. Appdlant dso fails to provide any evidence he was

unaware of the consequences of hisplea. Appellant’ sfirs issueistherefore overruled.

PAROLE INSTRUCTION



Next, gopdlant contends he was egregioudy harmed when the trid court included an erroneous
paroleingruction in hischarge. Specificdly, the charge read:

Under the law applicable, if the defendant is sentenced to a term of imprisonment, he will not
become digible for parole until the actud time served plus any good conduct time earned equas
one-hdf of the sentence imposed or thirty (30) years, whichever isless, without consderation of
any good conduct time he may earn.

(Emphasis added.)

Appdlant correctly statesthe charge givenby the trid court was erroneous because the ingruction
required under TEX. CODE CRIM. PROC. ANN. art. 37.07, 8§ 4 does not include the “ plus any good time

earned” language.?

Trid counsd failed to object to thisingtruction. Therefore, our standard of review is pursuant to
Almanza v. State, 686 S.W.2d 157 (Tex. Crim. App. 1984) (op. onreh'g). Under the Almanza
standard, the charge error must be fundamenta and congtitutesreversible error only if it is so egregious and
crested such harm that the defendant did not have afair trid. Moreover, the actua degree of harm must
be determined inlight of the entirejury charge, the state of the evidence, including the contested issuesand
weight of probative evidence, the argument of counsd and any other relevant informationreveded by the
record of thetrid asawhole. Id. at 171. See TEX. R. APP. P. 44.2(b) (requiring affect of substantia
right.)

Appellant does not offer argument or evidence pertaining to harminlight of the Almanza factors.
Rather, he speculatesthat asaresult of this error, he was egregioudy harmed becausethe jury incorrectly
understood he would become digible for parole when his actua time served plus his good time equaled
one-haf of his sentence, when in fact he would not become digible for parole until his actud time served
equaled one-haf of his sentence. As proof the jury heeded the erroneous charge, appellant notes that he
asked the jury for a suspended sentence of “no more than ten years’” and the state asked for forty years

2 Art. 37, § 4 states:

Under the law applicable to this case, if the defendant is sentenced to a term of imprisonment, he will
not become digible for parole until the actual time served equals one-half of the sentence imposed
or 30 years, whichever is less, without consideration of any good conduct time he may earn.

4



on the aggravated kidngping and sexud assault charges. The actua sentence imposed by the jury was
twenty years. Because of this, he contends, the jury “obvioudy” doubled his request and “split the
difference’ with the State.

Whileit is possible the jury considered the erroneous ingtruction, appellant’ s contentions how the
jury reached its verdict are wildly speculative and logically suspect. The method used by the jury in
asessing punishment isfar from “obvious,” as gppellant argues.

In consdering both the Al manza factors and appdlate rule 44.2(b), we observe the erroneous
language is negated or mitigated by the later portion of the charge informing the jury the determination is
made “without consideration of any good conduct time [appellant] may earn.” Further, courts are to
presume that juries follow the judge' s indructions about not congdering parole. Myers v. State, 866
S.\W.2d 673, 674 (Tex. App.—Houston [1% Dist.] 1993, writ ref’d). Absent indications to the contrary,
the presumption prevails. Clayton v. State, 767 SW.2d 504 (Tex. App.—Amarillo 1989, writ ref’ d).

The probative evidence againg appellant was powerful and largely undisputed. He pled guilty to
crimesinvalving sexual assault, kidnaping and theft whichinvolved his use of deadly force againg ahdpless
and terrified young woman. Despitethis, the jury only assessed a fraction of the sentenceit was authorized

to.

The State did not mention the parole ingtruction during dosing arguments. During Appdllant’s
close, his counsd informed the jury that appdlant “before even becoming digible for parole, will have to
do one hdf of his sentence,” thus leaving the jury with the correct standard.

In light of the above factors, appdlant has not shown either he was egregioudy harmed under
Almanza or that the error affected a substantid right under 44.2(b) by the surplus language inthe charge.

Theissueis overruled.

INEFFECTIVE ASSISTANCE OF COUNSEL



Appdlant next argues he was denied effective ass stance of counsdl becausetria counsd (1) failed
to object to the court accepting appellant’s guilty pleas without admonishing him of the immigration
consequences, and (2) failed to object to the erroneous parole ingtruction in the charge.

The U.S. Supreme Court established atwo prong test to determine whether counsd is ineffective.
Firgt, appelant must demondirate that counsdl’ s performance was deficient and not reasonably effective.
Second, appdlant must demondirate that the deficient performance prejudiced the defense. Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Essentidly, appellant must show (1) that his
counsd’s representation fdl below an objective standard of reasonableness, based on prevailing
professona norms, and (2) that there is a reasonable probability that, but for his counsdl’ s unprofessiond
errors, the result of the proceeding would have been different. Id; Hathornv. State, 848 S\W.2d 101,
118 (Tex. Crim. App. 1992), cert. denied, 113 S.Ct. 3062 (1993).

Judicid scrutiny of counsd’ sperformancemust be highly deferential. A court must indulgeastrong
presumption that counsdl’s conduct fals within the wide range of reasonable professiona assistance.
Strickland, 466 U.S. at 689. An ineffectiveness clam cannot be demonstrated by isolating one portion
of counsdl’s representation. McFarland v. State, 845 SW.2d 824, 843 (Tex. Crim. App. 1993).
Therefore, in determining whether the Strickland test has been met, counsdl’ s performance must be
judged on the totdity of the representation. Strickland, 466 U.S. at 670.

I nany caseandyzingthe effective assi stance of counse, we begin withthe presumptionthat counsel
was effective. Jackson v. State, 877 SW.2d 768, 771 (Tex.Crim.App.1994)(en banc). We assume
counsdl’ sactions and decisions were reasonably professiona and that they were motivated by sound tria
drategy. 1d. Moreover, it isthe appdlant’ sburdento rebut this presumptionviaevidenceillusrating why
trid counsd did what he did. I1d. InJackson, the court of crimina appeals refused to hold counsd’s
performance deficient giventhe absence of evidence concerning counse’ sreasons for choosing the course
he did. Id. at 772. See also Jackson v. State, 973 S.W.2d 954, 956-957 (Tex.Crim.App.1998)
(inadequate record on direct apped to evaluate that trid counsel provided ineffective assistance).



Appdlant did not file a motion for a new trid, and therefore faled to develop evidence of trid
counsd’ sstrategy. See Kemp v. State, 892 SW.2d 112, 115 (Tex. App.—Houston[1st Dist.] 1994, pet.
ref’ d) (generdly, trid court recordisinadequateto properly evauateineffective ass stance of counsd dam;
in order to properly evauate an ineffective assstance claim, a court needs to examine a record focused
specificaly on the conduct of trial counsdl such as a hearing on gpplication for writ of habeas corpus or

moation for new trid).
Here, the record is silent as to the reasons gppellant’ s tria counsdl chose the course he did.

Apart from this, the record does indicatetrid counsdl acted as a competent lawyer and that based
on the totdity of his representation, his assistance was effective. Despite the abhorrent crimes appellant
was charged with, counsdl was able to make an agreement with the State that the worst punishment it
would request would be forty years. Further, he was able to convince the jury to assess just hdf the
sentence the State asked for. Counsd cdled severd character witnesses and had a psychologist testify
about appellant’s state of mind during the offenses. He effectively cross-examined the complainant and

State' s witnesses and made numerous appropriate objections to their testimony.

Thefirg prong of Strickland has not been met. Jackson, 973 SW.2d at 957. Duetothelack
of evidenceinthe record concerning trid counsdl’ sreasons for these dleged acts of ineffectiveness weare

unable to conclude that appelant’strial counsd’ s performance was deficient. 1d.2

Even if thisrecord rebutted the Strickland presumptionof sound trid strategy, appellant has not
demondtrated that trid counsel’s performance prejudiced the defense. There was more than sufficient
evidence to judtify the jury’s punishment. Thus, gppellant has not shown a reasonable probability that but
for counsdl’ s dleged unprofessiond performance, the result of the proceeding would have been different.
Strickland, 104 S.Ct. a 2064. Therefore, gppellant has not met the second prong of the Strickland

tes. Thisissueisoverruled.

3 We note that counsel may not have objected to the trial court’s failure to admonish defendant

about deportation smply because he had reason to believe appellant would not be in jeopardy of deportation.



FACTUAL SUFFICIENCY

Ladly, appdlant contends the evidence was factudly insuffident to show he threatened the
complainant with deadly force or used or exhibited a knife as a deadly wegpon.

The facts at trid showed that gppellant was complainant’ s boss and a friendly acquaintance. He
lured her up to his gpartment by telling her she had aphone cdl. There, he came up behind her covered
her mouthand nose, thenbrandished aknifeinher face. Appdlant told complanant he needed her car and
shetold him, “that he could take my car and that | just didn’t want him to hurt me.”  Hetied her up with
duct tape, then forced her to get on the floor and got on top of her. He cut her panties with the knife,
ripped them off, and tried to rape her. He was able to penetrate complainant with his finger but not his
genitals. When she continued to resist, he put the knife on her arm and said, “Don’t make me hurt you.”
When complainant was asked at trid if she thought he would hurt her, she replied, “Wdl, | thought he
would hurt me; but | didn’t think he would kill me. | don’t think he—I wasn't redlly afraid at that point.”
Complainant gave up on trying to rape her, taped her legs, forced her in the closet, and stole her car. At
trid, alaw enforcement officer testified, without objection, that the knife used in the commission of these
acts was capable of causng death or serious bodily injury, thus a deadly wegpon. Appdlant testified that
he did not remember using a knife during the commission of the offenses, however, he nonetheess pled
guilty to usng the knife in the commission of the offenses.

Inreviewing factuad sufficency, we must view dl the evidence without the prismof "inthe light most
favorable to the prosecution,” and set asidethe verdict only if it is so contrary to the overwheming weight
of the evidence as to be dearly wrong and unjust. See Cain v. State, 958 SW.2d 404, 407
(Tex.Crim.App.1997); Clewis v. State, 922 SW.2d 126, 129 (Tex.Crim.App.1996). The court of
crimind appedl s has discussed three mgjor principlesto guide courts of gppeas when conducting afactua
aufficiencyreview. See Cain, 958 SW.2d at 407. First, we must observe the principle of deferenceto
jury findings The jury is the judge of the facts, and an appdllate court should only exercise its fact
jurisdictionto prevent amanifely unjust result. 1d.; TEX.CODE CRIM. PROC. ANN. art. 36.13 (Vernon
1981) and art. 38.04 (Vernon 1979); Clewis, 922 SW.2d at 135. Second, "when a court of appeals



reverses a lower court decison on factua sufficiency grounds, it should ... clearly state why the jury's
finding is factudly inaufficient ... as to be manifestly unjust; why it shocks the conscience; or clearly
demondtratesbhias.” Cain, at 407. Findly, inreviewing for factua sufficiency, wereview dl the evidence.
Id.; Clewis, at 129.

In our case, gppelant undisputedly used a knife on complainant to abduct her, tie her up, sexudly
assault her, and stedl her car. Shewasclearly afraid of being serioudy injured, aswould any norma person
in her podtion. Thisis evident by the fact that she submitted to appellant’s every demand except in her
refusd to alow him to penetrate her.  Appelant’s noting that complainant was not afraid of gppellant at
one point inthe attack does not go far in surmounting the otherwi se powerful contrary evidence establishing
that he threatened appellant with deadly force and used or exhibited a deadly wesapon againgt her in
commisson of the crimes to which he pled guilty. The evidence is sufficient to sugtain the verdict.
Appelant’ sfactud sufficiency issueis overruled.

The judgment of the trid court is affirmed.
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