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SUBSTITUTE OPINION

We withdraw our previous opinion in this case, issued on October 21, 1999, and issue this

subdtitute opinion in its steed.

Anthony Michae Pace (Appd lant) wasindicted for the second degree fe ony offenseof intoxication
mandaughter. See TEX. PENAL CODE ANN. § 49.08 (Vernon 1994). Appdllant pleaded nolo
contender e and wastried by the court. Thetrid court found Appellant guilty and sentenced himto aterm
of Sxteen years confinement in the Indtitutiona Divison of the Texas Department of Justice. See TEX.
PENAL CODE ANN. §12.33(a) (Vernon1994). On appedl to this Court, Appellant assigns three points
of error, contending that (1) his pleawas unknowing and involuntary because he was admonished by the



trid court that he wasdigiblefor deferred adjudi cationwhen, legdly, he was not digible for that dispogtion,
(2) hispleawasinvoluntary and unknowing because it was entered without effective ass stance of counsel
because histrid counsdl erroneoudy advised himthat he was digible for deferred adjudication, and (3) the
evidence was insufficient to support his conviction. We affirm.

BACKGROUND

Appdlant caused an automobile accident that killed Myra Johnson. At the time of the accident,
Appdlant’' sacohol concentration level was.23. See TEX. PENAL CODE ANN. §49.01 (Vernon1994).

DISCUSSION

In hisfirst point of error, Appellant chalenges the voluntariness of hispleaof nolo contendere.
He contendsthat the trid court erroneocudy admonished him that he was digible for deferred adjudication.
Appdlant maintains that because he was charged with intoxication mandaughter, he was not digible for
deferred adjudication, and that his pleaof nol o contender e wastherefore not knowingly and voluntarily
made. See TEX. CODE CRIM. PROC. ANN. art. 42.12, 8 5(d)(1)(A) (Vernon Supp. 1998); State v.
Gonzalez, 894 SW.2d 857, 859 (Tex.App.—Corpus Christi 1995, no pet.). The gravamen of
Appdlant’'s complaint in hisfirst point of error isthat the trid court’s admonishment, relative to deferred
adjudication, influenced his decison to plead nolo contendere. The State acknowledges that the trid
court’ swrittenadmonishment contains a paragraphwhichindicatesthat deferred adjudicationwasavalable
to Appelant. We observethat because Appellant was charged with intoxication mandaughter, hewas not
eigiblefor “deferred adjudication.” See Gonzalez, 894 S.\W.2d at 859.

In Ex parte Williams, the gppellant contended that his guilty pleawas not voluntary or knowing
because the trid court erroneoudy admonished him that he was digible for probation. See 704 S.\W.2d
773, 775 (Tex.Crim.App. 1986). The Court of Crimina Appeds acknowledged that “substantial
compliance by the [trid] court with the admonishment requirement is sufficient, unless the defendant
afirmaively shows that he was not aware of the consequences of his plea and that he was mided or
harmed by the admonishment of the court.” 1d. (quoting Harrison v. State, 688 S.W.2d 497, 499
(Tex.Crim.App. 1985)) (emphasisinarigind). The court found that the guilty pleain Ex parte Williams
was not voluntary because (1) the defendant actively sought probation during pleanegotiations, (2) the tria
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judge recognized that the defendant was seeking probation when it agreed to grant probation, (3) the
defendant filed a motion for probeation prior to offering his pleaof guilty, and (4) during the hearing on his
motion for new trid, defendant testified that he fully expected to receive probation and his attorney
acknowledged the same understanding. See id. at 777-78.

Inthis case, Appelant hasfailed to make suchan objective showing that he was mided or harmed
by the inaccurate admonishment by the trid court concerning hisdigibility for deferred adjudication. The
only indicationinthe record to suggest that Appellant believed he was dligible for deferred adjudicationis
found at the conclusionof his sentencing hearing. When Appellant’ strid counse wasconcduding hisclosing
argument, the following colloquy ensued:

[TRIAL COUNSEL]: Judge, | thank the court so very much for itstime and atention.

| beg you to consder with appropriate terms and conditions granting this defendant
deferred adjudication and putting him on notice. Thank you.

[PROSECUTOR]: May | respond, Y our Honor.

THE COURT: Before you respond | think the only consideration | can actudly have
would be straight probation.

[TRIAL COUNSEL]: I’'msorry. Excuse me, Your Honor. Straight probation.

We find that Appellant has failed to show harmful reliance on the trid court’s admonishment
regarding his digibility for deferred adjudication. The circumstances in this case are Smilar to those in
Harrison. See 688 S.W.2d 497, 500 (Tex.Crim.App. 1985). InHarrison, the appellant contended
thet this pleawas not voluntary because he was improperly admonished by the tria court on his digibility
for probation. See id. at 498-99. The court held that there was no support in the record for the
gopdlant’s assertion that he was expecting probation or was mided by the trid court’s erroneous
admonishment. See id. at 500. The court noted that no motion for probation was filed to put the trid
court on notice that the gppellant believed he was digible for probation, and no protest was made by the
gopdlant ether at sentencing or by filing a motion for new tria aleging an involuntary plea. See id.
Likewise, in this case, Appelant did not fileamotionfor deferred adjudication. Further, in his motion for



new trid, Appellant did not contend or present evidence that his plea of nolo contendere was not
voluntarily or knowingly entered because of hisreliance onthe tria court’ s erroneous admonishment. Nor
are any of the other consderations leading to the reversd in Ex parte Williams present here. See 704
SW.2d at 777-78.

Therefore, based upon the record presented for our review, we are ungble to find that the tria
court’ s written admonishment, relating to deferred adjudication, played any role in Appellant’ sdecision to
plead nolo contendere. Secondly, Appellant has not made an objective showing that he was mided or
harmed by the trid court’s inaccurate admonishment. See Ex parte Williams, 704 SW.2d a 775;
Harrison, 688 SW.2d at 500. Point of error oneis overruled.

Inhissecond point of error, Appdlant assertsthat his pleawasinvoluntary and unknowing because
itwasentered without effective ass stance of counsd because histrid counsd erroneoudy advised him that
he was dligible for deferred adjudication.

Appdlant falsto disclosewhereinthe record it showsthat histria counsel advised imthat he was
digiblefor deferred adjudication. See TEX. R. APP. P. 38.1(h) (West 1998). Further, thisCourt’ sreview
of the record discloses nothing to indicate that trial counsel advised Appellant that he was digible for
deferred adjudication. To the contrary, the record clearly shows that tria counsel filed a “motion for
probation.” The motion for probation filed by trid counsel was based upon section 3 of Article 42.12 of
the Code of Crimina Procedure, which relatesto “regular probation.” See TEX. CODE CRIM. PROC.
ANN. art. 42.12, 8 3 (Vernon Supp. 1998); Richard, 788 SW.2d at 919. “Deferred adjudication” was
not sought in Appellant’s motion for probation. If anything, the record refutes Appelant’sdam. Point of

error two is overruled.

In hisfind point of error, Appdlant maintains that “the trid court erred in entering a judgment of
guilty because the evidence was insufficient to support the judgment because the only evidence offered by
the State was not a judicid confession nor a sipulation of evidence” See TEX. CODE CRIM. PROC.
ANN. art. 1.15 (Vernon Supp. 1999); see also Wright v. State, 930 SW.2d 131, 132-33
(Tex.App.—Dadllas 1996, no pet).



On page four of Appellant’ swrittenadmonishments, under the heading “ Statements and Waivers
of Defendant,” he attested: “I WAIVE the right to have a court reporter record my plea” His initids
appear next to thiswaiver. Consequently, there is no transcript of Appellant’s plea hearing.

Asathreshold issue, the State arguesthat Appellant’ swaiver of acourt reporter at the pleahearing
preventsthis Court from having an adequate record to review the sufficiency of the evidence. Weagree.
“[W]hen an gppellant does not provide a statement of facts [or reporter’s record] from the plea hearing
it is a aufficent reason to overrule a chalenge to the sufficiency of the evidence in a plea proceeding.”
Williamsv. State, 950 S.W.2d 383, 385 (Tex.App.—Houston[1% Dist.] 1997, pet. ref’ d); Richar dson
v. State, 921 SW.2d 359, 360-61 n. 3 (Tex.App.—Houston [1st Dist.] 1996, no pet.). Smilarly, in a
court trid inwhichartide 1.15, supr a, applied, it has been hed that “inthe absence of astatement of facts,
we must presume there was sufficient evidenceto sustain and support the judgment.” 1d.; Blacklock v.

State, 820 SW.2d 882, 884 (Tex.App.—Houston [1st Dist.] 1991, pet. ref’ d).

We hald that for an appellant to chalenge the sufficiency of the evidence to support a judgment
based upon aplea of guilty or no contest, he or she must bring forward a full statement of facts, induding
atranscription of the pleaproceedings. See id. Appellant did not present this Court with a statement of

facts or reporter’ srecord. Seeid. Point of error threeis overruled.

The judgment is affirmed.
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